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of over-detention is how non-controversial it should be. Even in times of gross polarization, it 

would seem that everyone should agree that someone should only be jail for as long as they were 

sentenced to be in jail. And that if they’re in jail for longer than they’re supposed to be, through 

no fault of their own, then they should have a remedy for that wrong.  

B. Good-Time Credits  

Good-time credits are awarded by prison personnel and at their maxim they have the 

potential to reduce one’s sentence by more than one half.37 Contrary to what one may initially 

suspect, good-time credit is typically not awarded; but is instead expected as part of serving time 

and then taken away as a punishment for bad behavior.38 The first good-time credit law was 

adopted in 1817 in New York state and by the end of the century forty four other states had 

adopted them.39 The first federal good-time credit law was enacted in 1875.40 It’s difficult to get 

actual data on the reasons for which good-time credit can get granted or taken away because 

judicial decisions on taking away good-time are typically about the procedures used to take it 

away and not whether substantively the grant or denial of good-time was proper.41 The decision 

of revoking someone’s good-time credits, substantively speaking, can generally be sustained 

based solely on the word of a single prison guard.42 In addition to good-time credits for good 

behavior, credit can also be given participation and completion in prison programs or for 

completing work.43 

 
37 James B. Jacobs, Sentencing by Prison Personnel: Good Time, 30 UCLA L. REV. 217, 218 (1982) (citing, F. 

ZIMRING, MAKING THE PUNISHMENT FIT THE CRIME: A CONSUMER’S GUIDE TO SENTENCING REFORM 4-6 (1997)).  
38 James B. Jacobs, Good Time, UCLA L. REV. 217, 218.  
39 RONALD L. GOLDFARB & LINDA R. SINGER, AFTER CONVICTION 262, (1973).  
40 Act of March 3, 1875, ch. 145, 18 Stat. 479, 480.  
41 James B. Jacobs, Good Time, UCLA L. REV. at 219.  
42 Id.  
43 Id. at 220.  
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For the purposes of this Note good-time credits are being discussed for their close 

relationship with both Heck doctrine and with over-detention cases. Meaning that good-time 

credits are important to understand both the factual background of many of the cases, but also 

because the reasoning in some of the good-time credit cases can provide useful analytical tools 

for over-detention cases.    

C. § 1983  

42 U.S.C. § 1983, formerly known as the Ku Klux Klan Act of 1871, conferred 

jurisdiction on the federal district courts to hear a state prisoner’s application for injunctive relief 

against allegedly unconstitutional conditions of confinement.44 More broadly, the act “created a 

cause of action against those who, acting under color of state law, deprived citizens of their 

rights, privileges, or immunities secured by the Constitution.”45 What all this means in practice is 

that the law gives the power to individuals to sue their state or local government if they violated 

their federal constitutional rights. It allows people to do so by giving them an immediate entrance 

into federal court without first having to exhaust state remedies.46 This was vitally important in 

the South during the Reconstruction Era where state courts were often unable and unwilling to 

stop the deprivation of rights against recently emancipated slaves by the Ku Klux Klan.47 In a 

Congressional Session discussing the Ku Klux Klan Act then Representative Lowe stated:  

While murder is stalking abroad in disguise, while whippings and lynchings and 

banishing have been visited upon unoffending American citizens, the local 

administrations have been found inadequate or unwilling to apply the proper 

corrective. Combinations darker than the night that hides them, conspiracies, 

wicked as the worst of felons could devise, have gone unwhipped of justice. 

 
44 Act of April 20, 1871, c. 22, § 1, 17 Stat. 13, Rev. Stat. § 1979.  
45 John P. Collins, Has All Heck Broken Loose? Examining Heck’s Favorable Termination Requirement in the 

Second Circuit After Poventund v. City of New York, 42 Fordham Urb. L.J. 451, 456 (2014) (summarizing,  42 

U.S.C. § 1983 (2012)).  
46 42 U.S.C. § 1983 (2023).  
47 Mitchum v. Foster, 407 U.S. 225, 240 (1972).  
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Immunity is given to crime, and the records of public tribunals are searched in 

vain for any evidence of effective redress.48  

 

 I take the time to emphasize the history of § 1983 to show just how important this statute 

is. But also, because the history of the statute is another part of what creates tension when it 

comes to habeas procedure. While § 1983 interjects federal courts between the state and the 

people in order to protect federal rights, habeas procedure is all about first giving deference to 

the state to correct its own mistakes.49 Some cynical readers might say, so what if a prisoner 

loses their § 1983 claims, can’t they still sue in a civil tort action in violation of state law? Sure.  

But there are numerous reasons why this would be both unjust and creates obstacles in 

practice. When one’s federal constitutional rights are violated by their state, particularly when 

they are violated in a way which is racialized, they ought to be entitled to their § 1983 remedy 

for that harm. Because of the racialization of mass incarceration, over-detention cases 

subsequently mirror those racial disparities.50 Furthermore, awards in § 1983 suits are typically 

much higher in federal court than state court and are much more likely to be paid quickly; which 

means plaintiffs will have a much easier time finding representation for their case if they are able 

to file a § 1983 suit.51 This is doubly important because many over detention cases are for less 

than a week, which means that on their own just a state tort claim is not likely to result in a big 

enough fee to attract many attorneys to the case.52 Practically speaking having § 1983 for an 

 
48 Cong. Globe, 42nd Cong., 1st Sess., 375 (1871).  
49 See infra Error! Reference source not found. 
50 Wendy Sawyer, Visualizing the Racial Disparities in Mass Incarceration, PRISON POLICY INITIATIVE, (Jul. 27, 

2020) https://www.prisonpolicy.org/blog/2020/07/27/disparities/.   
51 Telephone Interview with William Most, Name Partner, Most & Associates (Feb. 23, 2023) (Mr. Most has 

handled many of the over-detention lawsuits in New Orleans).   
52 Id. 
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over-detention case could be a determinative factor in whether or someone whose been over-

detained can ever get their day in court.53 

D. Habeas and § 2254 

A writ of habeas corpus is employed to bring someone before court, “most frequently to 

ensure that the that the person’s imprisonment or detention is illegal.”54 While initially the 

original view of habeas corpus was merely a jurisdictional inquiry of the committing court it 

eventually involved into a remedy for discharge from confinement contrary to the Constitution.55 

28 U.S.C. § 2254 is the federal statute allowing state prisoners to seek federal relief in federal 

courts.56 There are two major pillars of § 2254 that make accessing relief more difficult than it is 

under § 1983. The first is that, as previously mentioned, § 2254 requires that a prisoner exhaust 

state remedies for their claim before seeking federal habeas relief.57 In other words, there is no 

direct access to federal courts as there is with § 1983 and significant deference is still given to 

the states. The second, is that habeas corpus is typically only an available remedy to prisoners 

who are still in custody.58 Once someone is out of custody, they lose habeas as a remedy. Even if 

someone filed a habeas petition while they are in custody, if their claim hasn’t been heard by the 

time they get out of custody then then the issue is generally held as moot.59  

 

 

 

 
53 Id. 
54 BLACK’S LAW DICTIONARY (11th ed. 2019).  
55 Preiser v. Rodriguez, 411 U.S. 477, 485 (1973) (citing Ex parte Kearney, 7 Wheat. 38, 5 L.Ed. 391 (1822); Ex 

parte Lange, 18 Wall. 163, 21 L.Ed. 872 (1874)). 
56 28 U.S.C. § 2254 (2023).  
57 Id.  
58 28 U.S.C. § 2241 (2023) (stating that a writ of habeas corpus shall not extend to a prisoner unless “he is in 

custody in violation of the Constitution or laws or treaties of the United States.”).  
59  [Not exactly sure how to cite. Could do an Eg to a case which does this but don’t know if that would be enough?] 
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II. Doctrinal Precedent  

Now that we have the key concepts at hand, this section synthesizes the Heck doctrine that 

will be at play. It will do so both by delving into the cases which came before, but were crucially 

foundational, to Heck; and by highlighting the important cases that came after. The doctrine can 

be dense and tricky, but this section will illuminate core principles to guide the reader later on 

when we begin to analyze how the doctrine is being applied.  

A. Pre-Heck: The Court Takes Its First Steps Blocking § 1983 Prisoner Litigation 

Suits    

1. Preiser v. Rodriguez (1973) 

In Preiser v. Rodriguez, a group of inmates alleged that the New York State Department 

of Correctional Services wrongly deprived them of their good-time credits as a result of an 

unconstitutional disciplinary hearings.60 Looking to remedy their constitutional injuries the 

inmates filed a suit in federal district court under the Civil Rights Act, 42 U.S.C. § 1983, seeking 

purely injunctive relief to compel restoration of their lost good-time credits.61 If successful, the 

compelled restoration of their credits would have resulted in the immediate release of the 

inmates.62 The central question of this case was whether the inmates had properly sued under the 

Civil Rights Act, given that the inmates could have sought their restoration of credits through a 

habeas corpus proceeding.63  

The court of appeals, in an en banc rehearing, affirmed the district court ruling in favor of 

the inmates.64 They did so based on the Supreme Court’s holding in Wilwording v. Swenson that 

 
60 Preiser v. Rodriguez, 411 U.S. 477, 477 (1973).  
61 Id.  
62 Id.  
62 Id. 
63 Id. 
64 Id. at 482. 
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“complaints of state prisoners relating to the conditions of their confinement were cognizable 

either in federal habeas corpus or under the Civil Rights Act, and that as civil rights actions they 

were not subject to any requirement of exhaustion of state remedies.”65 If one could 

circumnavigate state habeas with claims about conditions of confinement, then why should they 

not also be able to circumnavigate state habeas if their due process rights were violated because 

of improper procedure? The issue seems closely enough related to conditions of confinement.  

The Court held that in terms of an injunctive suit seeking restoration of good-time credits, 

habeas corpus was the proper route for a suit of this sort and therefore state habeas proceedings 

must be exhausted before gaining entrance into federal court.66 The Court reasoned that since the 

suit would directly affect the length and conditions of one’s confinement it must be properly 

brought under habeas.67 As for the matter of a damages suit, however, the Court found this to be 

a horse of a different color.  

One of the primary arguments raised by the inmates was that if the Court confined them 

to habeas corpus, that prisoners could be deprived of any damages they would be entitled to for 

their mistreatment.68 Because damages are not available in federal habeas, and are unavailable in 

state habeas most times as well, if habeas were to be the sole remedy then a prisoner could never 

receive damages because later federal civil rights suits for damages could be barred by res 

judicata.69 In many ways, the Court agreed with this contention. Writing, “If a state prisoner is 

seeking damages, he is attacking something other than the fact or length of his confinement . . . a 

damages action could be brought under the Civil Rights Act in federal court without  any 

 
65 Id. (citing Wilwording v. Swenson, 404  U.S. 249, (1971)). 
66 Id. at 491. 
67 Id. at 490-91. 
68 Id. at 493. 
69 Id. at 493-94. 
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requirements of prior exhaustion of state remedies.”70 The Court, therefore, separated the paths 

available for damages and injunctive claims to getting into federal court.71 

To demonstrate how this could work in practice, imagine a state prisoner who, as a result 

of a disciplinary hearing, was sentenced to solitary confinement. The prisoner could bring a § 

1983 suit in federal court seeking injunctive relief and damages for the unconstitutional 

disciplinary hearing resulting in such a punishment and damages for his cruel conditions of 

punishment. However, if that same disciplinary hearing also took away good-time credits, then 

the prisoner could add the damages claim for those credits to his § 1983 federal court claim, but 

would have to simultaneously litigate their injunctive relief in state habeas.72 Preiser articulated 

that prisoners could bring § 1983 claims to challenge the conditions of their confinement and for 

damages, but that any claims seeking immediate or speedier release by challenging the fact or 

duration of their conferment must go through habeas corpus. 

2. Wolff v. McDonnell (1974) 

Almost one year after Preiser, a class of inmates in Nebraska filed a § 1983 suit 

challenging numerous practices and regulations of the state Penal and Correctional Complex, one 

of the claims involved the loss of good-time credits.73 The plaintiff sought “(1) restoration of 

good time; (2) submission of a plan by the prison authorities for a hearing procedure . . . which 

complied with the requirements of due process; and (3) damages for the deprivation of civil 

rights resulting from the use of the allegedly unconstitutional procedures.”74 The Court of 

Appeals held that Preiser barred the injunctive claim asking for restoration of good-time 

 
70 Id. at 494. 
71 I also find it to be worth noting that the petitioners in this case also conceded that a § 1983 suit seeking only 

damages would have been allowed in federal court without state exhaustion requirements. See, Id. at 494. (dissent) 
72 See, Id. at 508, 510-11. (dissent) 
73 Wolff v. McDonnell, 418 U.S. 541, 542 (1974).  
74 Id. at 553. 
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credits.75 But in addition to finding for the damages claim the court also issued declaratory relief 

ordering expunged from the prisoner’s record any findings of misconduct resulting from the 

proceedings which failed to comply with due process.76  

The Supreme Court affirmed the Court of Appeals’ holding that Preiser barred the 

restoration of good-time in a § 1983 suit, but allowed the damages claim to proceed.77 The 

Supreme Court held that the damages claim was properly brought despite that fact that it 

“required determination of the validity of the procedures employed for imposing sanctions, 

including loss of good time.”78 And affirmed that this declaratory judgment, as predicate to a 

damages award, was not barred.79 In fact, the Court took this holding further and clarified that 

Preiser only foreclosed injunction suits restoring good-time credits, and that it did not preclude 

injunctions “enjoining the prospective enforcement of invalid prison regulations.”80 This holding 

means that by the time a case was heard in a state habeas proceeding on the restoration of good-

time credits, there could already be a federal court ruling that the procedures used during the 

hearing that took away the credits lacked due process.  

Prior to Heck some of the key questions that remained were: (1) whether the § 1983 

versus habeas issue should be resolved based on the nature of a prisoner’s claim, the specific 

relief requested, or both; (2) whether § 1983 can be used to attack a conviction of someone who 

is out of custody and therefore cannot utilize habeas; and (3) whether and in what instances        

 
75 Id. at 544.  
76 Id.  
77 Id. at 554. 
78 Id. 
79 Id. at 555. 
80 Id. 
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§ 1983 and habeas corpus might both be available.81 The first question was answered a little over 

two decades after the decision in this case82, while the last two are still active legal issues today.  

B. Heck v. Humphrey: Establishing the Heck Bar 

For the purposes of this Note, Preiser and Wolff  are the relevant pre-Heck legal 

landscape showing the ways that § 2254 habeas and § 1983 civil rights suits have interacted in 

prisoners’ rights litigation. Heck vs. Humphrey is not a good-time credit or over-detention suit; 

but instead involves a much more traditional habeas claim challenging unlawful acts of law 

enforcement which lead to Mr. Heck’s conviction.83 In his suit, Mr. Heck sought damages, but 

did not seek to be released from custody or injunctive relief.84  

The majority begins their analysis by stating that the holding of Preiser does not cover 

the case of Mr. Heck because Mr. Heck is not seeking speedier release.85 Acknowledging, 

however, that Preiser stated that damage suits could be brought under § 1983 the Court 

distinguished Preiser.86 Writing, “[t]hat statement may not be true, however, when establishing 

the basis for the damages claim necessarily demonstrates the invalidity of the conviction. In that 

situation, the claimant can be said to be ‘attacking . . . the fact or length of . . . confinement.’”87 

The problem the Court is getting at here, is that if a prisoner can bring a damages claim in federal 

court which demonstrates the invalidity of their conviction, then this could create judicial 

inconsistency between their civil suit outcome and their criminal conviction. Therefore, the 

 
81 Schwartz, The Preiser Puzzle: Continued Frustrating Conflict Between the Civil Rights and Habeas Corpus 

Remedies for State Prisoners 37 DEPAUL L. REV. 85, 123-27 (1988). 
82 See infra Section II.C.1. 
83 Heck v. Humphrey, 512 U.S. 477, 477 (1994).  
84 Id. 
85 Id. at 481.  
86 Id. 
87 Id. at 481-2 (citing Preiser, 477 U.S. at 490)(emphasis added)).  
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Court states Preiser would be an “unreliable, if not unintelligible, guide: that opinion had no 

cause to address, and did not carefully consider, the damages question before us today.”88  

To be clear, in Preiser the Court certainly considered the oddity of allowing for 

simultaneous litigation of good-time credit claims as this is what the Court explicitly allowed in 

their ruling. This is true despite the fact that doing so inherently created questions of res 

judicata.89 But the Heck court distinguishes Preiser by pointing out that a good-time credit claim 

is not the same as one attacking the validity of one’s conviction. And that claims challenging the 

very fact of one’s conviction lie squarely in the realm of habeas corpus.90  

The Court also discusses Wolff, but distinguishes this case as well by claiming that the 

damages in Wolff were for the “damages for the deprivation of civil rights” due to 

unconstitutional procedure in a disciplinary hearing and not for the actual deprivation of good 

time-credits.91  

The Court held that “the hoary principle that civil tort actions are not appropriate vehicles 

for challenging the validity of outstanding criminal judgments applied to § 1983 damages actions 

that necessarily require the plaintiff to prove the unlawfulness of his conviction or 

confinement.”92 And therefore, “when a state prisoner seeks damages in a § 1983 suit, the district 

court must consider whether a judgment in favor of the plaintiff would necessarily imply the 

invalidity of his conviction or sentence; if it would, the complaint must be dismissed unless the 

plaintiff can demonstrate that the conviction or sentence has already been invalidated .”93 I quote 

at great length here, because the fundamental question that the rest of this Note will be grappling 

 
88 Id. at 482. 
89 Preiser, 477 U.S. at 511-12. (dissent) 
90 Heck, 512 U.S. at 482. 
91 Id.  
92 Id. at 486. 
93 Id. at 486. 
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with is in what ways over-detention, and to some extent good-time credit, cases do or do not fit 

within this framework.  

If a district court were to find that the success of a plaintiff’s § 1983 claim would not 

“demonstrate the invalidity of any outstanding criminal judgment against the plaintiff, the action 

should be allowed to proceed.”94 Finally, it’s important to note that ‘any criminal judgment’ 

includes judgments made in disciplinary hearings after someone has already been convicted and 

is in jail or prison.  

C. Post-Heck: Defining and Narrowing the Scope of Eligible § 1983 Claims in 

Prisoner Rights Litigation 

1. Edwards v. Balisok (1997) 

Here again, we begin with a case where a state prisoner lost good-time credit due to a 

disciplinary hearing.95 Mr. Balisok alleged that his due process rights were violated and filed a § 

1983 suit seeking (1) declaratory relief that the procedures were unconstitutional, (2) 

compensatory and punitive damages for the use of the procedures, and (3) an injunction to 

prevent future violations.96 The federal district court applied Heck and held that a judgment in 

Mr. Balisok’s favor would “necessarily imply the invalidity of the disciplinary hearing and 

resulting sanctions.”97 The Court of Appeals, however, reversed stating that “a claim challenging 

only the procedure employed in a disciplinary hearing is always cognizable under § 1983.”98 

The Court acknowledged that the major difference between Mr. Balisok’s suit was that 

unlike Mr. Heck, Mr. Balisok “limited his request to damages for depriving him of good-time 

 
94 Id. 
95 Edwards v. Balisok, 520 U.S. 641, 641 (1997).  
96 Id. 
97 Id. at 644. 
98 Id. 
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credits without due process, not for depriving him of good-time credits undeservedly as a 

substantive matter.”99 This seems to align Mr. Balisok’s case with that of Mr. Wolff in making 

arguments about wrongful procedure as opposed to wrongful deprivation of good-time credits. 

However, the Court holds that a claim challenging unconstitutional procedures in a disciplinary 

hearing is not always cognizable under § 1983.100 Instead, the Court emphasized that the 

procedural claim itself must not necessarily imply the validity of the criminal judgment.101 In this 

case, Mr. Balisok claimed that he was denied the opportunity to call witnesses and who had 

exculpatory evidence and that the reason he was not allowed to do so was because of the deceit 

and bias that the hearing officer had against him.102 The Court therefore holds Mr. Balisok’s 

declaratory and damages claims to be incognizable under § 1983 specifically because his 

allegations “based on deceit and bias on the part of the decisionmaker . . . necessarily imply the 

invalidity of the punishment imposed.”103  

As for Mr. Balisok’s request for injunctive relief that prison officials time-stamp witness 

statements, the Court found that this claim would not imply the invalidity of good-time credits 

but remanded on standing issues.104 The odd dynamic that this decision sets up is that the more 

egregious one’s procedural error is, the less likely they are to be able to have a cognizable claim 

under § 1983. Because the worse the procedural error, the more likely it will imply the judgment 

was invalid. Practically speaking, this is an especially tricky holding given that many of these 

cases are filed pro se. One with the required legal knowledge may be able to easily think of 

numerous ways to strategically craft claims to minimize the damage of a procedural error. 

 
99 Id. at 645. 
100 Id. 
101 Id. 
102 Id. at 647. 
103 Id. at 648. 
104 Id. at 648-49 
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Whereas without this knowledge, it would be easy for someone to think that they should 

maximize the amount of harm they faced in the misguided hope of gaining sympathy from the 

courts.  

2. Muhammad v. Close (2004) 

Muhammad v. Close is a per curiam opinion by the Court which gives a fully fleshed out 

synthesis of basic Heck doctrine.105 In other words, there have been cases since which build upon 

the doctrine in nuanced ways, but given the nature of this being a per curiam decision the case 

very much reads as a summary of the core doctrine.  

In this case, Mr. Mohammad filed a § 1983 suit seeking “$10,000 in compensatory and 

punitive damages ‘for the physical, mental and emotional injuries sustained’ during the six days 

of prehearing detention mandated by the charge of threatening behavior.”106 The Court corrected 

the Court of Appeals’ assumption that Heck categorically barred claims which challenged prison 

disciplinary proceedings; clarifying that while these disciplinary hearings have the potential to 

affect the duration of one’s confinement, they do not necessarily do so.107  However not only was 

Mr. Muhammad not challenging any disciplinary hearing procedures, but the state Magistrate 

Judge in this case found there to be no revocation of good-time credits anyways.108 The Court 

unanimously found that Heck did not bar a claim of this sort, and the case was remanded.109   

Key points in the doctrine were reiterated in reaching this conclusion. While the Court 

begins by stating that “[c]hallenges to the validity of any confinement or to particulars affecting 

its duration are the province of habeas corpus” the Court later narrows this and continues, 

 
105 See, Muhammad v. Close, 540 U.S. 749, (2004) (per curiam).  
106 Id. at 753.  
107 Id. at 754. 
108 Id. 
109 Id. at 755. 
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“Heck’s requirement to resort to state litigation and federal habeas before § 1983 is not, 

however, implicated by a prisoner’s challenge that threatens no consequence for his conviction 

or the duration of his sentence.”110 The Court also acknowledges the existence and validity of 

“hybrids” where a prisoner may seek relief that is unavailable in habeas, namely damages, while 

also being a valid habeas claims.111 Finally, in the first footnote of the opinion the Court writes, 

“[t]he assumption is that the incarceration that matters under Heck is the incarceration ordered by 

the original judgment of conviction, not special disciplinary confinement for infraction of prison 

rules.”112 In my research and to my knowledge, this is the first time that the Court announced 

that it is the incarceration ordered by the original conviction that applies to Heck.  

3. Wilkinson v. Dotson (2005)  

In Wilkinson v. Dotson, two state prisoners brought § 1983 claims challenging the 

constitutionality of Ohio’s parole procedures and seek declaratory and injunctive relief.113 Both 

plaintiffs were still incarcerated at the time of the suit, and had both been denied parole at a 

recent hearing.114 Wilkinson is unique compared to many of the prior cases because of it being a 

parole and not good-time credit challenge. The declaratory relief being sought was for new 

parole hearings.115 Ohio argued that the plaintiffs were only attacking their parole hearings in 

hopes that it would lead to speedier release from prison and that, therefore, their lawsuits are 

collaterally attacking the duration of their confinement and must go through habeas.116 The 

Court, however, held that this connection between parole proceedings and “release from 

 
110 Id. at 749, 751.  
111 Id. at 750-51. 
112 Id. at 751 n.1. 
113 Wilkinson v. Dotson, 544 U.S. 74, 76 (2005).  
114 Id.  
115 Id. at 77.  
116 Id. at 78. 
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confinement” was “too tenuous” to invoke the Heck bar.117 In their decision the Court focuses on 

the permissibility of § 1983 procedural challenges while contrasting them with § 1983 claim that 

attempt to seek “immediate or speedier release for the prisoner.”118 In Wilkinson plaintiffs’ 

claims challenge state procedures without any request of speedier release and the Court held that 

the Heck bar did not apply.119 

 

III. Identifying the Problems with Heck and Why Over-Detention Cases Are So Complicated 

Now that we’ve analyzed the key players and synthesized the doctrine, this Section ties 

them together by situating what has already been discussed about Heck doctrine in the 

literature, and explaining why over-detention cases in particular pose a problem for Heck.  

A. The Problem of Heck’s Favorable Termination and Custodial Status 

The area of Heck doctrine which has certainly been written about, but is largely not the 

focus of this Note, is the favorable termination rule.120 If the core of Heck doctrine is that “a 

judgment in favor of the plaintiff [that] would necessarily imply the invalidity of his conviction 

or sentence” must first be successfully ruled on in a habeas proceedings before a § 1983 suit can 

be filed; does this mean that for those cases no § 1983 suit can be brought even if habeas relief is 

no longer available as an option? Taken literally it would seem that this should be the case. If 

Heck says that a claim must go through habeas before being eligible to be a § 1983 claim, then if 

habeas is not available, § 1983 claims shouldn’t be either. This, however, would leave former 

 
117 Id.  
118 Id. at 81. 
119 Id. at 82. 
120 See Amy Howe, Justices to Take Up “Favorable Termination” Rule, SCOTUSBLOG (Mar. 8, 2021, 12:38 PM), 

https://www.scotusblog.com/2021/03/justices-to-take-up-favorable-termination-rule/; Note Defining the Reach of 

Heck v. Humphrey: Should the Favorable Termination Rule Apply to Individuals Who Lack Access to Habeas 

Corpus?, 121 HARV. L. REV. 868, (2008); John P. Collins, Has All Heck Broken Loose? Examining Heck’s 

Favorable Termination Requirement in the Second Circuit After Poventund v. City of New York, 42 FORDHAM URB. 

L.J. 451 (2014).  
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prisoners who had their constitutional rights violated with no federal remedy.121 The Supreme 

Court has been, and remains to be, silent on the matter while the circuit courts have split.122 

Many have held that a prisoner who is still presently in custody, but ineligible for habeas, is 

barred by Heck from bringing a § 1983 suit.123 Other circuits, have held that all prisoners 

ineligible for habeas relief are still allowed to bring a § 1983 suit for damages.124 There’s even 

more of a split on whether or not pretrial diversion programs, which allows the accused to avoid 

a conviction, triggers the Heck bar.125 

In Spencer v. Kemna five justices supported the idea that when habeas was not available 

because one was no longer in custody, that the Heck bar did not apply and a § 1983 suit could be 

brought.126 The problem is that the five justices did not neatly do so in one majority opinion, but 

instead did so through two concurring opinions and one dissent.127 I do not bring this up merely 

to discuss another problem with Heck that is not the main focus of this Note. But instead, as we 

examine over-detention and good-time cases there are times where favorable termination will 

play a part in the courts’ reasoning. This issue of favorable termination on the whole still remains 

largely unsettled. Where the information is available, I will discuss favorable information as it is 

relevant specifically to over-detention and good-time cases. Otherwise, it will remain as an 

unsettled area of the law which is beyond the scope of this Note.  

 

 

 
121 Defining the Reach of Heck, HARV. L. REV. at 869.  
122 Id. 
123 Id. 
124Id.  
125 Josh Cayetano, What the Heck: Favorable Termination and the Narrowing of § 1983 Liability, BERKELEY J. OF 

CRIM. L. (2023).  
126 John P. Collins, Has All Heck Broken Loose?, 42 FORDHAM URB. L.J. at 462-63 (citing Spencer v. Kemna, 523 

U.S. 1, 18, 20 (1998).  
127 Id.  
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B. Over Detention & Good-Time Credits 

So why do over-detention cases and good-time cases pose particularly problematic under 

Heck? Nancy King and Suzanna Sherry begin to answer this question in their 2008 article on 

habeas and sentencing reform.128 They point out that much of habeas law proceeds on the 

assumption that the state prisoner seeking habeas review is doing so by alleging a constitutional 

error in the decision that led to their incarceration.129 Elaborating that “[h]abeas is considered 

collateral review precisely because it reviews state court judgments that have already been 

subjected to direct review.”130 This isn’t true of over-detention and good-time claims though. 

These claims attack the administrative actions of state prison officials and take place after one’s 

conviction and sentencing has occurred. Through their analysis of thousands of cases they could 

find “no reason to believe that the win rate for inmates challenging sentence-administration 

decisions is any greater than the rate for prisoners challenging the legality of their original 

convictions and sentences.”131 This is odd. There is much less process and significantly lower 

standards involved in prison administrative decision making. Suggesting that something is going 

on that’s making it difficult for prisoners to bring successful claims challenging prison 

administrative action. This could be because the language of AEDPA, which is already a 

nightmare to navigate, does not clearly map onto claims of administrative incorrectness by prison 

officials.132 Another reason, however, is simply that the Supreme Court has taken up relatively 

few cases involving these types of prison administrative errors.   

 
128 Nancy J. King & Suzanna Sherry, Habeas Corpus and State Sentencing Reform: A Story of Unintended 

Consequences, 58 DUKE L.J. 1  (2008). 
129 Id. at 2.  
130 Id. 
131 Id. at 20. 
132 Id. at 35. 
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When it comes to over-detention cases there is a lack of a Supreme Court case directly 

resolving the issue, so the lower courts are left up to their own devices. They must determine 

whether over-detention claims, which certainly challenge one’s confinement but much less 

clearly attack one’s sentence or conviction, should be barred by Heck. Part IV begins to delve 

into the wonky and inconsistent ways in which the lower courts have been applying Heck. One 

throughline throughout the cases the courts have been grappling with, however, is the difference 

between claims challenging state judicial action and claims challenging prison administrative 

action.  

 

IV. Circuit Court Sampling: Habeas, Heck, and § 1983 Collide   

While many Circuit courts have heard over-detention cases, most have not directly 

confronted the issue of whether and in what circumstances Heck bars § 1983 claims for over-

detention. The circuits that have addressed it, however, have come to very different results. I 

have categorized the courts into four different main groups: strong Heck bar courts, threshold test 

courts, courts in conflict, and weak Heck bar courts. The strong Heck bar courts are courts which 

are rigidly enforcing the Heck bar against § 1983 over-detention claims, the threshold test courts 

are courts which may have some slightly different results but seem to be developing some sort of 

threshold test for when Heck applies, the courts in conflict section discusses courts which 

directly conflict with one another, and the weak Heck bar courts are those which apply the Heck 

bar in a more flexible and less frequent way to § 1983 over-detention suits.  
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A. Strong Heck Bar Courts  

1. The Eleventh Circuit 

In Ballard v. Morales the Eleventh Circuit, in a per curiam opinion, held that Ballard’s 

claim of over-detention and request for immediate release was barred by Preiser and Heck.133 

The court simply stated that because Ballard was seeking immediate release, a § 1983 claim was 

improper under Preiser and state habeas was required.134 It is notable that the court engaged in 

no analysis of whether or how this claim was attacking the invalidity of Ballard’s conviction or 

sentence. The court then continued that Ballard’s damages claim was barred by Heck because if 

Ballard were to prevail on the damages claim, it would implicate Ballard’s current sentence as 

invalid.135 Again the court does not explain why a claim about being held past one’s maximum 

release date wound imply one’s sentence to be invalid. There is also no discussion or analysis on 

whether this might be the type of claim where money damages are available even when equitable 

relief is not. The court does take care to discuss the weak merits of Ballard’s case and the 

unlikelihood of success, however, ultimately the holding of the case is that the claim fails 

because it is barred by Heck.136 Meaning that in the Eleventh Circuit, if you are in custody and 

have an over-detention claim you must first seek habeas relief.  

It's also notable that Ballard was in custody when filing his § 1983 claim.137 This is 

relevant because the Eleventh Circuit  allows § 1983 claims for over-detention to proceed if the 

claimant is out of custody, even if they never filed a habeas petition while in custody.138 How 

 
133 Ballard v. Morales, No. 21-13881, slip op. at 4 (11th Cir. Sept. 26, 2022) (per curiam). 
134 Id. 
135 Id. 
136 Id. at 5.  
137 Id. at 2. 
138 E.g., Sosa v. Martin County, Florida, 13 F.4th 1254, 1266 (11th Cir. 2021); Powell v. Barrett, 256 Fed.Appx. 

615, 617 (11th Cir. 2007).  
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often these suits are successful go beyond the scope of this Note, but these cases are not being 

barred on the basis of Heck or Heck’s favorable termination requirements.139  

2. The Ninth Circuit  

One recent case out of the Northern District of California discusses Heck and over-

detention.140 In Aguirre v. Ducart, the plaintiff argues that the correctional facility denied them 

the right to earn good-time credits, and that therefore they were over-detained for around sixteen 

months.141 The court wrote, citing Heck, that “[i]n order to recover damages for an allegedly 

unconstitutional imprisonment, a plaintiff bringing a Section 1983 claim must prove that the 

underlying conviction or sentence has been . . . called into question by a federal court’s issuance 

of a writ of habeas corpus.”142 Heavily citing Wilkinson, the federal court held that Heck barred 

Mr. Aguirre’s suit.143 The court held that in order to file a § 1983 claim Mr. Aguirre needed to 

have either already had his sentence invalidated or had to show that he immediately pursued 

relief after the incident giving rise to his claims.144 In this way this courts holding is similar to 

the Eleventh Circuit’s application of the Heck bar to over-detention cases, but may even go a 

little further than the eleventh circuit because Mr. Aguirre was out of custody when filing his 

suit.145 Meaning that habeas was no longer available to him as a remedy and a § 1983 suit was 

one of the only ways he could have sought relief. The Ninth Circuit has held that in cases where 

the Heck bar would otherwise apply if one were in custody, one must show that they tried to 

 
139 Id. (showing, that while ultimately the § 1983 claims were both unsuccessful on the merits, former prisoners 

were able to bring § 1983 claims for over-detention when out of custody).  
140 Simmons v. California Corr. Health Care Servs., No. 20-CV-09282-EMC, 2023 WL 2456788, at *1 (N.D. Cal. 

Mar. 9, 2023); Aguirre v. Ducart, No. 17-CV-06898-YGR, 2019 WL 1516467, at *4 (N.D. Cal. Apr. 8, 2019).  
141 Aguirre, at *4.  
142 Id.  
143 Id. 
144 Id. at 5.  
145 Id. 
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immediately pursue habeas when it was available to them.146 In other words, this federal court 

ruling out of Northern California has an even more restrictive Heck bar because those out of 

custody seeking to file an over-detention claim would seemingly have neither habeas or § 1983 

as a remedy.   

 I will also briefly mention that in a Federal Torts Claim Act case, so not § 1983, the 

Ninth Circuit held that Heck barred the case because “[s]o long as he was incarcerated, a 

judgment for damages for the miscalculation would necessarily imply that he was wrongfully 

imprisoned.”147 This is an Appellate Court ruling which echoes much of what the district court 

has held in § 1983 cases.  

3.  The Tenth Circuit  

While neither the Tenth Circuit nor the district courts within it have directly addressed 

the issue of whether Heck bars over-detention claims, there have been district court holdings on 

closely related issues. In Herrera v. Dorman, for example, Mr. Herrera argued that he was over-

detained because his two sentences were supposed to run concurrently and not consecutively.148 

While not a classic over-detention claim, the court seemed to agree that case precedent suggested 

that Mr. Herrera’s sentences were supposed to run concurrently but nevertheless found that the 

Heck bar applied.149 Lozoya v. New Mexico Department of Corrections is a classic over-

detention case, however the court found it did not have enough information to rule on the Heck 

bar issue because the court would need to know more information about Mr. Lozoya’s custodial 

status and diligence in seeking habeas.150 The things the Court was looking for more information 

 
146 Nonnette v. Small, 316 F.3d 872, 874-77 (9th Cir. 2002).  
147 Erlin v. U.S., 364 F.3d 1127, 1130 (9th Cir. 2004).  
148 See Herrera v. Dorman, No. 13-1176, 2015 WL 13662587, at *1 (D. N.M. Jul. 15, 2015). 
149 Id. at 3.  
150 Lozoya v. New Mexico Department of Corrections, No. 14-000167, 2015 WL 13665419, at * 5 (D. N.M. Mar. 5, 

2015).   
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on, however, suggest that they were seeing the issue as one of whether to apply favorable 

termination, as opposed to questioning whether this over-detention fell within Heck’s ‘implying 

the invalidity of one’s sentence or conviction’ test. While not a solid answer, these are some 

rulings which infer the courts in this circuit, or at least in New Mexico, would enforce strong 

Heck bar against over-detention claims.  

B. The Threshold Test Courts  

1. The Fifth Circuit 

In Crittindon v. LeBlanc former state prisoners filed a § 1983 action against the 

Department of Public Safety and Corrections for the Department’s failure to adopt policies 

ensuring their timely release and participating in conduct which caused their over-detention 

beyond the expiration of their sentences.151 Largely due to a lack of resources and systemic 

agency inaction, incarcerated folks under the custody of the Department of Public Safety and 

Corrections were “held months beyond their release dates.”152 The former prisoners filed § 1983 

claims against jail officials; however Judge Oldham raised sua sponte in oral argument, and 

subsequently argued in his dissent, that plaintiffs’ § 1983 over-detention claims should be barred 

by Heck and Edwards.153 In his dissenting opinion Judge Oldham wrote, “(A) plaintiffs’ claims 

sound in habeas, so they have no § 1983 claim for damages. And (B) the majority’s 

counterarguments are meritless.”154 The Fifth Circuit, however, ultimately held that the Heck bar 

did not apply here because “[h]ere, the parties agree that Plaintiffs were held in excess of their 

sentences, and Plaintiffs do not challenge their underlying conviction nor length of their 

 
151 Crittindon v. LeBlanc, 37 F.4th 177, 183-85 (5th Cir. 2022).  
152 Id. at 181-84. 
153 Id. at 190. 
154 Id. at 192. 
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sentence.”155 The court also took care to elaborate on the strengths of the merits in plaintiffs’ 

case in their reasoning.  

 Furthermore, it’s noteworthy that Crittindon was a case of systemic over-detention where 

the plaintiffs could point to specific policies which led to their over-detention. On cases 

involving over-detention due to the miscalculation of one’s release date the Fifth Circuit is 

actively litigating how Heck applies. In Colvin v. LeBlanc the Fifth Circuit rejected the district 

court’s holding that Heck did not bar this claim.156 Stating that “a § 1983 damages action 

predicated on the sentence calculation issue is barred by Heck because success on that claim 

would necessarily invalidate the duration of his incarceration.”157  

Soon after Colvin one of the lower district courts heard Hicks, a similar over-detention 

via sentence computation error case.158 However, this lower court found that the aforementioned 

quote from Colvin was dicta, and that even if it wasn’t it would not apply to Hicks’s case.159 This 

lower court reasoned that the sentence-calculation error in Colvin would have had the defendant 

get out thirty years sooner, which differs significantly from Mr. Hicks, who claims he was over-

detained for three months when his lawful sentence was served but he was detained anyways.160 

This case is back on appeal at the Fifth Circuit where the Heck bar issue will be front and center 

for the Circuit this upcoming August.161 And Hicks was not the only lower court case to evade 

Colvin. In Frederick v. LeBlanc the same district court also held that a sixty day over-detention 

case via sentence computation error was not barred by Heck.162 The court emphasized that 

 
155 Id. at 190.  
156 Colvin v. LeBlanc, 2 F.4th 494, 499 (5th Cir. 2021).  
157 Id.  
158 Hicks v. Dep’t. of Public Safety & Corrections, 595 F.Supp.3d 463, 471 (M.D. Louisiana 2022).   
159 Id. at 472.  
160 Id. 
161 Will need to update as case is heard.  
162 Frederick v. LeBlanc, 563 F.Supp.3d 527, 531 (M.D. Louisiana 2021).  
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Colvin was more than a “simple case of computation” and stressed that Colvin was alleging both 

an artificial enhancement of his sentence as well as illegal extradition issues in crafting his 

claim.163 While certainly an area of the law that is not settled in the Fifth Circuit, all this seems to 

suggest that there may be some threshold test that is developing for when over-detention dases 

are or are not barred by Heck.  

2. The Second Circuit 

 Similar to the Seventh Circuit, the most on-point case looking at Heck and over-detention 

has been decided recently in the federal district courts.164 In Sowell v. Annuci Mr. Sowell brought 

a variety of different § 1983 claims including that he was currently being detained at Riker’s 

Island since his release dates.165 The district court’s ultimate decision was an order to amend 

granting Mr. Sowell permission to amend some of his claims to comply with pleading standards 

and clarified which claims Mr. Sowell could amend and what the standards were for those 

claims.166  The court specifically suggested that Mr. Sowell provide more information about his 

over-detention claims, especially evidence about the date and reasons he was entitled to be 

released.167 In a footnote, however, the court wrote that “[i]f Plaintiff has not been held beyond a 

mandated release date, and instead is seeking to challenge the validity or length of his current 

confinement . . . he must do so in a petition for writ of habeas corpus.”168 This footnote suggests 

another sort of thresh-hold test like what is developing in the district courts in the fifth circuit. 

That if the incarcerated person is saying they should have already been released, then this claim 

is not barred by Heck. But if, for example, the prisoner is saying that a prison official 

 
163 Id. at 532. 

164 See also  Sowell v. Annucci, No. 22-CV-6538 (LTS), 2023 WL 208625, at *1 (S.D.N.Y. Jan. 13, 2023).  
165 Id. slip op. at 2. 
166 Id. slip op. at 1.  
167 Id. slip op. at 4. 
168 Id. slip op. at fn 7.  
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miscalculated his sentence and it is still well before the prisoner’s argued release date, then 

habeas is the proper route for these claims.  

 The order in Sowell does seem to pick up off of some of the Second Circuits cases that 

have indirectly confronted some of the Heck over-detention issues.169 In Jenkins v. Haubert the 

court emphasized in a non-over-detention case that prisoners challenging the “fact or length of 

confinement” only had habeas for their sole remedy and were barred by Heck.170 Taken literally, 

over-detention would seem to fall into this group of claims barred by Heck because it is literally 

challenging the fact of one’s confinement. However, in a case involving a minor where their 

mother filed a § 1983 suit arguing that her son had been over-detained for eighty-three days 

because of a calculation error failing to credit him for time-served, the court held that the Heck 

bar did not apply.171 Instead the Second Circuit held what they described as the plaintiff’s “false 

imprisonment claim” of being held beyond their statutory release date was not barred by Heck 

because it was not challenging or implying the invalidity of their conviction.172 This case is 

actually pretty on point for an over-detention case but there are some differentiating factors. The 

first is that the court takes great care to elaborate that the plaintiff in Huang would have no other 

remedy if their § 1983 claim was denied because they were no longer eligible for habeas.173 

Meaning that the court’s decision could have been based more in light of favorable termination 

principles as opposed to a true holding on over-detention. The second is that this case involves a 

juvenile, and while there were no specific arguments laid out about why juvenile status should 

mean the law is applied differently, one can imagine the different sympathy level at play in this 

 
169 See Jenkins v. Haubert, 179 F.3d 19, (2nd Cir. 1999); Huang v. Johnson, 251 F.3d 65, (2nd Cir. 2001); Peralta v. 

Vasquez, 467 F.3d 98, (2nd Cir. 2006).  
170 Jenkins, 179 F.3d at 24.  
171 Huang, 251 F.3d at 67.  
172 Id. at 67, 74. 
173 Id. at 72-74. 
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case that may have been a factor in the sort-of threshold determination this court seems to be 

making.174 

C. Courts in Conflict 

The Third Circuit Court of Appeals has one case directly addressing the Heck bar and over-

detention175, but the federal district courts in this circuit have heard more cases on this issue than 

any other circuit.176 The plaintiff in Royal v. Durison argued that prison officials had 

miscalculated his time served prior to sentencing resulting in the plaintiff serving a sentence 

beyond their legal maximum.177 The similarity lies in the fact that these are both sentence 

calculation over-detention cases in which plaintiffs claim the error took place pre-sentencing and 

therefore the error was replicated in their sentencing judgment. The court held both that Mr. 

Royal’s claim that prison officials failed to investigate his calculation error and his Eight 

Amendment over-detention claim were barred by Heck.178 The court reasoned that even if Mr. 

Royal’s claims were true that he was incarcerated for more than six months longer in excess of 

the maximum sentence that Heck would still bar this claim because the ruling would necessarily 

be holding Mr. Royal’s confinement to be invalid.179 This would be especially significant since 

in the Third Circuit Heck’s favorable termination rule is impenetrable and unless you have some 

finding in your favor via habeas, you cannot file a § 1983 suit if your claim would fall under 

Heck. Even if you’re out of custody, or even if you filed a habeas suit but did not get a decision 

 
174 Id. at 67.  
175 Nothing that while Deemer v. Beard, 557 Fed.Appx. 162, (3rd Cir. 2014) does discuss Heck and over-detention, 

it does so in a complex scheme of parole violations that involve the plaintiff being in and out of jail. This case is 

incredibly fact specific and does not address the issues discussed in this Note.  
176 Unsure how to cite, could do a long string cite to all the cases?  
177 Royal v. Durison, 254 Fed.Appx. 163, 164 (3rd Cir. 2007).  
178 Id. at 165.  
179 Id. 
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in time before being released.180 While not determinative, this could suggest that the Third 

Circuit would lean toward being a Heck bar strong court.  

But if this is what the Third Circuit was trying to signal, the lower courts did not get the 

memo. In 2018, the Western District of Pennsylvania held that a § 1983 claim challenging over-

detention was not barred by Heck  because “Plaintiff does not dispute the validity of his 

conviction or corresponding sentence.”181 Instead the court found that the plaintiff was only 

challenging the amount of time “in excess” of their valid conviction or sentence.182 In May of 

2023, however, the Middle District of Pennsylvania held that § 1983 suits for over-detention 

claims are barred by Heck.183 The court held this despite the fact that not even one year earlier it 

held that a § 1983 claim challenging parole officials keeping plaintiff on supervision past the 

plaintiff’s maximum sentence date was not barred by Heck.184 In an earlier 2014 case the Middle 

District of Pennsylvania also held that a more classic over-detention claim was not barred by 

Heck because the success of the § 1983 would not “demonstrate the invalidity of any outstanding 

criminal judgment against the plaintiff.”185 As such this is a cluster of courts in conflict. Unlike 

in the Fifth Circuit lower courts where there seems to be an attempt to create a coherent test, the 

cases in this Circuit simply have conflicting rulings on this issue.  

 

 

 

 

 
180 Id. 

181 Griffin v. Alleghany County Prison, No. CV 17-1560, 2018 WL 6413156, at *4 (W.D. Pa. Dec. 6, 2018).  
182 Id. 

183 Jewells v. Johnson, No. 3:22-CV-00440, 2023 WL 3328124, at *6 (M.D. Pa. May 9, 2023).  
184 Robertson v. Anglemeyer, No. 1:20-1736, 2022 WL 2318683, at * 2-3 (M.D. Pa. Jun. 27, 2022). 
185 Chappelle v. Varano, No. 4:11-CV-00304, 2014 WL 2808608, at * 4 (M.D. Pa. Jun. 27, 2014). 
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D. The Heck Bar Weak Courts 

1. The Seventh Circuit 

In the Seventh Circuit the most on point case for this issue comes out of the Northern 

District of Illinois and was just recently litigated.186 In Vernon v. McGlone Mr. Vernon, a 

formerly incarcerated person, brought a § 1983 suit against the Vienna Correctional Center 

where he was over-detained for two and one-half years past his proper release date.187 Somewhat 

similar to the facts in Colvin, Mr. Vernon’s main contention is that he was sentenced to a thirty 

year term with 1,456 days of time-served credits but that upon his transfer his release date was 

miscalculated to not include his time-served credits.188  Mr. Vernon was over detained for 989 

days before the calculation error was corrected and he was released, in violation of his Eight 

Amendment rights.189  

The Correctional Center argued that Mr. Vernon’s claims should have been barred by 

Heck, because during the time he was over-detained Mr. Vernon did not file a habeas claim or 

seek state court relief.190 That’s because Mr. Vernon’s allegations call into question the duration 

of his confinement, which the Correctional Center argued invoked Heck.191 Mr. Vernon argued 

that he was challenging neither his conviction nor his sentence, but instead he was challenging 

the conduct of the prison official whom he tried to inform of the error they made regarding the 

calculation error.192 In an opinion by Judge Dianne Woods, the district court agreed with Mr. 

 
186 Vernon v. McGlone, No. 22 C 4890, 2023 WL 3059154, (N.D. Ill. Apr. 24, 2023).  
187 Id., slip op. at 1.  
188 Id. 
189 Id., slip op. at 2.  
190 Id., slip op. at 3. 
191 Id. Also note that the Seventh circuit is one in which that applies Heck’s favorable termination requirement even 

if habeas is no longer an available remedy (See Savory v. Cannon, 947 F.3d 409, (7th Cir. 2020). Meaning that if 

Heck is held to be applicable to a case it doesn’t matter if habeas is no longer available, since the plaintiff should 

have gone through habeas § 1983 relief is still not available.  
192 Vernon, slip op. at 3.  
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Vernon; holding that a § 1983 suit challenging the misapplication of credits was in no way 

implying the invalidity of one’s conviction or sentence.193  

 If appealed, however, it’s questionable what the Seventh Circuit would do. While not 

having ruled directly on the issue, the Seventh Circuit has ruled on a very similar type of case 

and came out the other way.194 In Beaven v. Roth Mr. Beaven was sentenced for twelve years and 

given 97 days time-served credit.195 Mr. Beaven, however, claimed that the judge erred in only 

applying 97 days for time-served and that his actual time served up to that point had been 430 

days.196 Mr. Beaven had challenged this in both state post-conviction proceedings and through a 

petition of writ of habeas corpus.197 The Seventh Circuit held that his § 1983 suit was barred by 

Heck because, while Mr. Beaven argued that he was challenging the procedures used to deny 

him his proper time-served credit, the fact that Mr. Beaven was seeking damages for each day he 

was ‘wrongfully imprisoned’ revealed that a ruling in his favor would necessarily imply the 

invalidity of his sentence.198  

However, there are crucial differences between Mr. Beaven’s case and Mr. Vernon’s. The 

first is that the correct sentence handed down by the judge in Mr. Beaven’s case was something 

in contention while in Mr. Vernon’s case it was not. In this sense, Mr. Vernon’s case looks much 

more like a classic over-detention case than does Mr. Beaven’s. Furthermore, although not 

discussed in great detail, the fact that Mr. Beaven did attempt to go through habeas with his 

claim before filing a § 1983 suit could be a notable factor. Because it’s almost as if Mr. Beaven 

had conceded that he too, thought his case was one which was properly heard via a habeas writ 

 
193 Id.  
194 Beaven v. Roth, 74 Fed.Appx. 635, (7th Cir. 2003).  
195 Id. at 636.  
196 Id. at 636-37.  
197 Id. at 637. 
198Id. at 637-38.  
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but then when the outcome was unsuccessful he recreated the same issue as a § 1983 problem. 

Which is exactly the kind of maneuvering the Court disapproves of in Heck and Preiser. While 

the ruling in Beaven may be interpreted to suggest that the Seventh Circuit would apply the Heck 

bar to over-detention cases more generally, this question has yet to be directly answered.  

Finally, it’s worth noting that the Seventh Circuit has recently certified a class-action lawsuit 

based on over-detention § 1983 claims; however, Heck was not raised as an issue in the 

opposition of this case.199 

2. The D.C. Circuit  

There is one rather convincing cases in the DC Circuit which suggest that it would fall 

into the ‘easy Heck bar’ category. The first is a case out of the DC Court of appeals, which while 

technically not a classic over-detention case, has many of the same underlying principles.200 In 

Taylor the plaintiff filed a § 1983 suit for his unlawful confinement in the District of Columbia 

Central Detention Facility because both the federal district court and the local Superior Court had 

ordered that he be confined at a halfway house.201 The Court reasons that Heck does not apply 

because the Heck bar is “limited to suits that, if successful, would necessarily imply the 

invalidity of the plaintiff’s conviction or sentence” and this suit does not.202 While the court 

seems to view the issue as being similar to being in one type of confinement and asking to be 

moved to another203, practically speaking this isn’t the case. While the plaintiff would be moved 

to a residential treatment center, the restrictions on the plaintiffs liberty were vastly different 

between the detention center and the halfway house.204 Instead of focusing on confinement, 

 
199 Driver v. Marion County Sheriff, 859 F.3d 489, 495 (7th Cir. 2017).  
200 See Taylor v. U.S. Probation Office, 409 F.3d 426, (D.C. Cir. 2005). 
201 Id. at 427.  
202 Id.  
203 Id. 
204 Id. 
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however, the court emphasizes the ways in which the plaintiff’s § 1983 claim is not implying the 

invalidity of their sentence or conviction. If this same reasoning were applied to a classic over-

detention case, it would seem that over-detention § 1983 claims would be permissible too. 

Finally, the D.C. district court has certified § 1983 class actions on over-detention in which Heck 

has not been used to bar the suits.205 While Heck was not raised by defendants in those cases, it 

could put the district court in an awkward position to later hold that Heck should have barred 

these class actions. 

 

V. Heck Doctrine Should Not Bar Most Over-Detention Claims.  

A. The Classic Over-Detention Cases 

None of the Supreme Court precedent on this issue suggests that Heck doctrine should be 

being used to bar § 1983 claims of classic over-detention cases. These are the cases like Mr. 

Traweek’s.206 Where someone has gotten their conviction and sentence, but for some reason 

continue to be detained and incarcerated past the date in their legal sentence. While prison 

administrative officials are usually given some “reasonable time” to process and effectuate the 

release of incarcerated folks207, the amount and frequency that folks are being over-detained is 

astounding and far surpasses what is reasonable.208  

The main argument that could be made about why Heck should bar over-detention § 1983 

claims would be all of the language around “confinement” used from Preiser through 

Wilkinson.209 But this is a superficial, hyper-literal, argument which fails to meaningfully take up 

 
205 See e.g., Bynum v. District of Columbia, 412 F.Supp.2d 73, 74-5 (D.C. Cir. 2006).  
206 Webster & Lane, supra note 1.  
207 See e.g. Lewis v. O’Grady, 853 F.2d 1366, 1370 (7th Cir. 1988). 
208 Patricia E. Simone, A Presumptive Constitutional Time Limit for Administrative Overdetention of Inmates 

Entitles to Release, 81 NOTRE DAME L. REV. 719, 719-721(2006).  
209 See supra Part Error! Reference source not found..  
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the ways in which Supreme Court precedent uses the word “confinement.” First, and most 

importantly, looking to Heck. Yes, Heck reasons that those who challenge the “fact or duration of 

his confinement” must go through habeas.210 But I assert that this statement, and many similar 

ones, are being made with the assumption that the plaintiff was challenging their court or 

administratively imposed sentence. This is similar to how the administrative errors made in 

classic over-detention cases differ from the administrative procedural challenges the Court 

disuses in Wolff and Balisok.211 In those cases, there was an actual judgment rendered about 

good-time credits which the plaintiff was challenging and which would have both implied the 

invalidity of the prior judgment and lead to the speedier release of the plaintiff.  

But classic over-detention claims are not doing this. They are not challenging any 

judgment made either by a court or by prison administrative officials. They are challenging the 

conduct of prison administrative officials, but are not challenging any judgment. Indeed, the 

holding of Heck, despite language of confinement, is that “a § 1983 plaintiff must prove that the 

conviction or sentence has been reversed on direct appeal . . . or called into question by a federal 

court’s issuance of a writ of habeas corpus.212 Classic over-detention claims challenge nothing 

about the plaintiff’s conviction or sentence. In fact, the whole main argument of a classic over-

detention case depends on the legitimacy of both the plaintiff’s conviction and sentence. It’s 

arguing that the very legal legitimacy of their sentence is in fact not being called into question by 

their § 1983 suit, but instead by the carceral administrative agency which is refusing to uphold it 

by their failure to release the plaintiff.  

 
210 Heck, 512 U.S. at 481.  
211 See Wolff, 418 U.S. at 539; Balisok, 520 U.S. at 641.  
212 Heck at 477 (emphasis added).  
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Perhaps the Heck doctrine case which utilizes the strongest “confinement” language is 

Wilkinson. In Wilkinson the Court wrote plaintiffs trying to file § 1983 claims must first go 

through habeas if they are challenging their confinement “directly through an injunction 

compelling speedier release or indirectly through a judicial determination that necessarily 

implies the unlawfulness of the State’s custody.”213 This quote from Wilkinson is cited in Aguirre 

in the court’s rationale for imposing the Heck bar on an over-detention suit.214 But what Aguirre 

failed to mention was the first part of this sentence in Wilkinson. Which states that “[t]hroughout 

the legal journey from Preiser to Balisok, the Court has focused on the need to ensure that state 

prisoners use only habeas corpus . . . remedies when they seek to invalidate the duration of 

confinement.”215 Meaning that even in Wilkinson which seems to put the most direct emphasis 

on confinement, the Court elucidates that it’s confinement in regards to when a plaintiff is 

seeking to invalidate the duration of their confinement. The legal duration of the plaintiff’s 

confinement has passed. Instead the plaintiff is challenging their prolonged confinement as a 

result of administrative error or negligence. Even in Wilkinson the Court wrote “where the § 

1983 action ‘even if successful, will not demonstrate the invalidity of any outstanding criminal 

judgment . . . the action should be allowed to proceed.’”216  

None of the Heck doctrine cases contemplate these classic over-detention cases. It’s 

impossible to explain with clairvoyance why some courts have been applying Heck to § 1983 

over-detention suits. But one thing which may be adding confusion to the situation is the fact that 

there are many courts which hold false imprisonment and false arrest to be the same. Indeed, in 

Sowell the Second Circuit took care to mention their law holds false imprisonment and false 

 
213 Wilkinson, 544 U.S. at 81.  
214 Aguirre at *4.  
215 Wilkinson, at 81.  
216 Id. at 80 (citing Heck at 487).  
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arrest indistinguishable.217 This could be truly problematic as over-detention could accurately be 

described as a matter of false imprisonment but not one of false arrest.  

Historically speaking in common law there are distinctions between false arrest and false 

imprisonment.218 In common law false imprisonment is both a tort and a crime.219 While one 

could challenge their false imprisonment via a writ of habeas corpus220, one could also sue for 

damages under a common-law action of trespass.221 The two were not mutually exclusive. 

Furthermore, the “original” view of a habeas corpus attack upon detention under a judicial order 

was a limited one. The relevant inquiry was confined to determining simply whether or not the 

committing court had been possessed of jurisdiction.”222 Suggesting that the original habeas 

question was solely about whether or not one had been validly sentenced or convicted by a judge 

who had jurisdiction over them. However, habeas expanded to be able to affect discharge from 

“any confinement contrary to the Constitution.”223 Despite the fact that habeas corpus and 

common law civil tort actions were historical remedies available for over-detention, nothing 

about this precludes § 1983 suite from being another vehicle by which over-detention claims can 

be colorable. The fact that one could file a civil tort suit for their false imprisonment claim upon 

their release even if they had not ever sought habeas relief, is notable. Finally, it is well 

established that although claims may be cognizable in habeas corpus, the same claim could “also 

be read to plead causes of action under the Civil Rights Act, 42 U.S.C.s § 1983.”224 Which 

 
217 Sowell, slip op. at fn 8.   
218 See MARTIN L. NEWELL, A TREATISE ON THE LAW OF MALICIOUS PROSECUTION, FALSE IMPRISONMENT, AND THE 

ABUSE OF LEGAL PROCESS 56-62 (1st ed. 1892); CHARLES A. WEISMAN, A TREATISE ON ARREST AND FALSE 

IMPRISONMENT 3-7, 32-38, (3rd ed., 2004).  
219 WEISMAN, supra note 218, at 2 (citing Kroeger v. Passmore, 93 Pac. 805, 807 (1908); McBeath v. Campbell, 12 

S.W.2d 118,122 (Tex. 1929)).   
220 NEWELL, supra note 218, at 65-66 (citing Warne v. Constant, 4 Johns. (N.Y.), 32 (1809)).  
221 Id. at 88, 101.  
222 Preiser, 411 U.S. at 486 (citing Ex parte Kearney, 7 Wheat. 38, 5 L.Ed. 391 (1822)).  
223 Id. (citing Ex parte Lange, 18 Wall. 163, 21 L.Ed. 89 (1885).  
224 Wilwording v. Swenson, 404 U.S. 249, 251 (1971).  
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means that the ultimate question is not whether over-detention claims are cognizable under 

habeas, but whether over-detention claims challenge the legality of one’s conviction, and 

therefore the sole remedy available, at first, is habeas.  

Over-detention claims resoundingly do not challenge the legality of one’s conviction. 

Rather, they depend on it. As such classic over-detention § 1983 claims such as this should never 

be barred by Heck.      

B. The Mushy Cases: Is There a Valid Judgment?  

Over-detention claims, however, come in many different colors, shapes, and sizes. Many 

of the cases which have been discussed have involved some type of calculation error, which is 

somewhat different from having a legal sentence release date that is simply not being enforced 

(like in a classic over-detention case). Calculation errors can occur for a number of reasons. 

Sometimes it’s simple administrative error.225 Time calculations are governed by very specific 

rules with many factors and even different ‘types’ of time (ie. good-time credits, time-served 

credits, street-credits). Meaning that a mere administrative error is a ready possibility. Other 

times, however, plaintiffs claim intentional calculation errors by a distinct prison official or 

administrator which can feel distinctly different.226 And other times plaintiffs complain of not a 

wrong calculation of their release date but a failure to calculate time-credits that they may have 

received from a different institution. All of this feels a lot mushier because some of these claims 

can start to look similar to the procedural error claims discussed in cases like Wolff, Balisok, and 

Close.  

While figuring out the answers to all of this mushiness is beyond the scope of this Note, I 

argue that there is one good guiding rule revealed from this doctrine which can help one navigate 

 
225 See Crittindon at 183-85. 
226 See Balisok at 647.  
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the mess. Which is first to look to see if there was a judgment on the matter in question, and then 

to see whether the plaintiff’s suit is arguing that judgment to be valid or invalid. The Seventh 

Circuit cases discussed in this Note provide a good example of the ways in which this rule could 

be useful and potentially help synthesize the doctrine. In Vernon the plaintiff argued that 

detention center officials has miscalculated his sentence because they failed to apply his time-

served credits, which were applied at the plaintiff’s sentencing.227 Here, Mr. Vernon agrees with 

his valid judgment and sentence, but is alleging that detention center officials are failing to 

properly follow those sentencing guidelines.228 As such, Heck should not bar these types of over-

detention claims. While not as clear cut as the classic over-detention cases, it is a case which has 

a valid sentencing judgment, which due to some type of error is not being applied. The 

consequence is not a speedier release, just an accurate one.  

However, compare this with Beaven where the plaintiff alleged that the judge had errored 

in their final sentencing judgment by not applying certain good-time credits.229 In this case the 

plaintiff is holding the sentencing judgment to be invalid and therefore seems to be more 

challenging the substantive length of a sentence and attacking his conviction that in the case of 

Mr. Vernon. In this way, looking to whether the plaintiff is embracing or challenging the 

judgment on their sentence could be a useful factor in determining whether the Heck bar should 

apply.  

In regards to the sort-of threshold tests that some of the courts seem to be leaning 

towards, I assert that they don’t make any sense. In the Fifth Circuit, for example, the courts 

viewed the claims of Mr. Hicks and Mr. Colvin as being so wildly different because Mr. Hicks 

 
227 Vernon at 2-3.  
228 Id.  
229 Beaven at 636.  
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was already being over-detained, whereas Mr. Colvin had a sentence calculation error claim 

which if correct would have given him thirty years good-time credit.230 While the factual 

differences in these two cases may be stark, the amount of time alone or the fact that one is a 

classic over-detention case whereas the other is a sentence computation error should have no 

bearing on whether or not the Heck bar applies. The sole question should be whether the action is 

challenging the legality of their confinement.  

If Mr. Colvin had similar facts to Mr. Vernon where he had a valid judgment on his 

sentence which had thirty years of good-time credits and the prison officials were not applying it 

due to some administrative error, then Mr. Colvin’s claim should not be barred by Heck simply 

because thirty years is a lot of time. Similarly if Mr. Hicks is claiming that he is already being 

held three months past his legal sentence, but his most recent judgment says that is not what his 

sentence is, Mr. Hicks’s claims should not be given some sort of preference simply because he is 

arguing he is being over-detained and not that he will be over-detained. These threshold tests 

begin to set up an odd dynamic where Heck would bar the more lengthier claims of over-

detention but not the shorter ones; despite the fact that the same legal principles apply in both 

cases. This goes against Heck, which asserts that the core issue is whether or not the claim would 

imply the validity of one’s conviction or sentence. This question is not one that lends itself to a 

threshold or totality-of-circumstances type test.     

 

Conclusion 

The different circuit courts have analyzed the issue of whether the Heck bar should apply to 

over-detention cases in vastly different ways. Despite the current wide array of outcomes, 

 
230 Hicks at 532.  
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however, Heck should not bar any ‘classic’ over-detention cases. Furthermore, looking to see 

whether the plaintiff is embracing or challenging a relevant judgment on the matter could be a 

useful tool for analyzing when the Heck bar should apply. Finally, the ‘threshold’ mechanisms 

some of the courts seem to be developing to answer these questions seems ineffective and avoids 

the true inquiry being urged by Heck.  
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Hannah IsraelMarie 
705 Chance Rd 

Durham, NC 27703 
June 26, 2023 

   
The Hon. Jamar K. Walker 
United States District Court for the Eastern District of Virginia 
701 E Broad St, Richmond, VA 23219 
 
Dear Judge Walker: 
 
I am a rising third-year student at Duke Law, and I am writing to be considered for a clerkship in 
your chambers for the 2024–25 term. Clerking for you would be an incredible experience for 
multiple reasons. As a queer woman just starting her legal career, I would love to receive your 
mentorship as a strong federal judge. I would relish the opportunity to learn how the knowledge 
you gained throughout your diverse career has informed your judicial decision-making. Also, I 
am committed to a career in public interest law, and I noticed that you have spent many years in 
public service. 
 
I was born and raised just outside of Philadelphia and pursued a bachelor’s degree at Wheaton 
College, studying economics and mathematics. After college, I worked in fast-paced and 
demanding environments serving clients as a consultant at Slalom Consulting. In this position, I 
independently scaled a learning program for a global healthcare client during the COVID 
pandemic. The work involved managing stakeholder relationships, collaborating with a large 
team, developing personalized survey results for participants, and presenting resulting data to the 
clients. Through this experience, I learned to multitask and work quickly without compromising 
high-quality work product.   
 
I have the skillset to support your chambers as a clerk. This upcoming fall, I will be externing for 
Judge Eagles on the United States District Court for the Middle District of North Carolina, which 
will prepare me for a post-graduation clerkship. In law school, I serve as the Editor in Chief of 
the Duke Journal of Comparative and International Law. I externed this spring with the National 
Immigrant Justice Center’s federal litigation team, drafting a complaint to be filed in federal 
district court, legal memoranda, and more. I used my organizational skills as the Executive 
Director of the Duke Immigrant and Refugee Project, where I managed a team of eighteen other 
student leaders, placed one hundred students into pro bono projects, and led a spring break trip to 
the Stewart Detention Center.  
 
I would be honored to contribute to your chambers. Attached are my resume, transcript, letters of 
recommendation, references, and writing sample. Thank you for considering my application. 
 

Sincerely, 
 

      Hannah IsraelMarie 
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Juris Doctor and Certificate in Public Interest and Public Service Law, expected, May 2024 
GPA:        3.67 
Honors: Duke Journal of Comparative & International Law, Editor in Chief 
Activities: Research Assistant for Professor Joseph Blocher & Professor Kate Evans, Duke Immigrant & 

Refugee Project, Executive Director, Guardian ad Litem Project, Executive Director, ACLU 
Duke Law Chapter, Director of Operations, Spring Break Pro Bono Trip 2023, Student Leader 

Wheaton College, Wheaton, IL  
Bachelor of Arts in Economics, Mathematics, magna cum laude, December 2018  
GPA: 3.80 
Study Abroad: Action, Authority, Ethics (AAE), Addis Ababa, Ethiopia, Spring 2016 
Activities: Wheaton in Chicago: Urban Studies Program, Juvenile Justice Ministry, Detainee Mentor, 

International Justice Mission, Event Coordinator, Orientation Committee, Student Leader 

EXPERIENCE 
U.S. District Court Judge Catherine C. Eagles of the Middle District of North Carolina, Greensboro, NC 
Judicial Extern, Expected, August 2023 – December 2023  
 
National Immigration Project of the National Lawyers Guild (NIPNLG), Washington, DC (Remote) 
Legal Intern, May 2023 – August 2023 
 
National Immigrant Justice Center (NIJC), Chicago, IL (Remote) 
Federal Litigation Extern, January 2023 – April 2023 

• Conducted research and prepared legal memorandum analyzing potential causes of action against a county 
and private corporation, which operate an immigration detention center, for misappropriating federal funds. 

• Drafted a complaint to be filed in the Northern District of Illinois regarding an outstanding FOIA request.  
 
Duke Immigrant Rights Clinic, Durham, NC 
Legal Intern, August 2022 – December 2022 

• Collaborated with a local nonprofit to investigate local law enforcement and ICE collusion in pretextual 
stops and detentions of noncitizens; drafted Freedom of Information Act requests; drafted a memorandum 
on the North Carolina Public Records Act and potential barriers to receiving public documents. 
 

Northwest Immigrant Rights Project (NWIRP), Wenatchee, WA (Remote) 
Legal Intern, June 2022 – August 2022 

• Managed a caseload of 15 clients throughout the summer, working on U visas, SIJS petitions, a VAWA 
self-petition, work authorization applications, criminal record requests, and drafting cover letters. 

• Filed three I-589 asylum applications for clients from Ukraine, Malawi, and Nicaragua by completing 
intakes, gathering client information, developing each asylum claim, and submitting to USCIS.  

 
Slalom Consulting, Chicago, IL 
Consultant, August 2019 – August 2021 

• Managed a leadership learning program for a global healthcare client; developed and scaled for over two 
hundred sales managers across Europe, Africa, and Asia. 

• Created and facilitated an anti-racism workshop to help colleagues explore identity and privilege; 
nominated for prestigious “Merchant for Good” award for inclusive leadership and community service. 
 

ADDITIONAL INFORMATION 
Intermediate in Spanish. Enjoy playing piano, reading fiction, and running outside. Dog owner and at-home barista. 

HANNAH ISRAELMARIE 
705 Chance Rd., Durham, NC 27703  |  hannah.israelmarie@duke.edu  |  610-312-1779 
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HANNAH ISRAELMARIE 

705 Chance Rd., Durham, NC 27703 | hannah.israelmarie@duke.edu | 610-312-1779 
 

UNOFFICIAL TRANSCRIPT 

DUKE UNIVERSITY SCHOOL OF LAW 
 

2021 FALL TERM 

COURSE TITLE PROFESSOR GRADE CREDITS 

Civil Procedure Miller, D. 3.5 4.50 

Contracts Haagen, P. 3.4 4.50 

Torts Coleman, D. 3.7 4.50 

Legal Analysis, Research, Writing Ragazzo, J. Credit Only 0.00 

 

2022 SPRING TERM 

COURSE TITLE PROFESSOR GRADE CREDITS 

Constitutional Law Blocher, J. 3.5 4.50 

Criminal Law Beale, S. 4.0 4.50 

Property Qiao, S. 3.4 4.00 

Legal Analysis, Research, Writing Ragazzo, J. 3.7 4.00 

 

2022 FALL TERM 

COURSE TITLE PROFESSOR GRADE CREDITS 

Ethics Richardson, A. 3.6 2.00 

Federal Courts Siegel, N. 4.0 4.00 

Immigrant Rights Clinic Evans, K. 3.7 5.00 

Race and Immigration Policy Ellison, S. 3.5 2.00 

 

2023 WINTERSESSION 

COURSE TITLE PROFESSOR GRADE CREDITS 

Lawyering: Int’l Development Simpkins, J. Credit only 0.50 

Research Public Interest Practice Scott, L. Credit only 0.50 

 

2023 SPRING TERM 

COURSE TITLE PROFESSOR GRADE CREDITS 

Employment Discrimination Jones, T.    3.8 3.00 

Immigration Law & Policy Evans, K.    3.9 3.00 

Externship Martinez, G.    High Pass 4.00 

Independent Research Study Abrams, K.    3.8 2.00 

Spanish for Legal Studies Kielmanovich, S.    Credit only 2.00 

 

 

TOTAL CREDITS: 58.50 

CUMULATIVE GPA: 3.674 
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8/23/22, 8:20 PM Grading Policy | Duke University School of Law

https://law.duke.edu/study/rules/gradingpolicy/ 1/2

Duke Law School uses a slightly modi�ed form of the traditional

4.0 grading scale. The modi�cation permits faculty to recognize

especially distinguished performance with grades above a 4.0, but

no more than �ve percent (5%) of the grades in any class may be

higher than a 4.0.

Prior to the 2022-23 academic year, Duke Law had an enforced

maximum median grade as detailed below in all required

doctrinal courses, �rst-year Legal Analysis, Research, and Writing

(LARW) and in upper-level courses with more than ten (10)

students. Required doctrinal courses are: Civil Procedure,

Constitutional Law, Contracts, Criminal Law, Property, and Torts.

Beginning in the 2022-23 academic year, Duke Law will have an

enforced maximum median grade of 3.5 in all courses, both

required and elective, regardless of enrollment. Grades in all �rst-

year courses must follow a mandatory distribution. Similarly, for

all upper-level courses in which at least 50 percent of the �nal

grade is based on student performance on a uniform metric or

series of metrics, grades must follow the mandatory distribution.

A grade higher than 4.0 is comparable to an “A+” under letter

grading systems. A grade of 2.0 or lower will be failing.

The Law School does not release class rank.

* For the Spring 2022 semester, the median grade was a 3.5 for

upper-level courses with enrollments of 50 or more students, as

well as for Property, Business Associations, International Law, and

Administrative Law, elective courses in which �rst-year students

were enrolled. These courses were also graded on a mandatory

distribution.

In all required doctrinal courses, LARW, and upper-level

courses with enrollments of �fty (50) or more students, the

median grade was 3.3, with a mandatory distribution.



In upper-level courses with enrollments of ten (10) to forty-

nine (49) students, the maximum median grade was 3.5.



There was no maximum median grade in upper-level

courses with fewer than ten (10) students.



A grade higher than 4.0 is comparable to an “A+” under letter

grading systems. A grade of 1.5 or lower was failing.



Grading Policy
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Duke University School of Law
210 Science Drive
Durham, NC 27708

June 27, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Re: Hannah IsraelMarie

Dear Judge Walker:

I write to provide my recommendation of Hannah IsraelMarie. I direct the Immigrant Rights Clinic at Duke University School of
Law and teach a doctrinal survey course in U.S. Immigration and Nationality Law. Hannah was a student in my clinic and a
student in my survey class. I also serve as Hannah’s mentor in Duke’s Public Interest and Public Service certificate program. My
own experience as a federal appellate clerk continues to serve me today and I am happy that Hannah also values the unique
mentorship and training a clerkship provides. Hannah’s dedication, boundless energy, and commitment to excellence would make
her an asset to your chambers.

Hannah’s excellent research and writing skills were immediately apparent through her work as a clinic student. Hannah worked
with the NC Justice Center to analyze the policy and practices of county sheriff’s departments with respect to immigration
enforcement. The project involved a series of public records requests and FOIA requests as well as analysis of North Carolina’s
Public Records Law. As we started to receive responses from different counties that refused to produce some or all of the records
we requested, Hannah and her student partner created a memo on how to assert our client’s rights under the Public Records
Request Law. She created an organizational structure to categorize and address the substantive and procedural reasons different
sheriffs’ departments were asserting as the basis for refusing to disclose records. She synthesized treaties, case law from other
states with similar statutes, along with the sparse case law from North Carolina’s appellate courts. Hannah was able to quickly
and thoroughly process the feedback she received on the first draft and produce an outstanding piece of legal writing for external
partners. The lawyer at the NC Justice Center as well as a colleague at Duke Law, who is one of the leading attorneys in public
records law in the state, were blown away by what Hannah and her partner produced. Our partner at NC Justice Center
encouraged her to publish the work so that it could serve as a resource to other advocates seeking greater transparency of public
agencies.

Hannah was an excellent student in my course on U.S. Immigration and Nationality Law and received the top grade in the course,
along with three other students. She came prepared to every class, clearly understanding the reasoning, outcomes, and
consequences of the cases we were discussing. Hannah’s answers in class and on the exam reflected a sharp understanding of
the policy choices that have produced the current immigration system and the unique features of constitutional immigration law. I
also emphasize statutory interpretation and application in the course so that students build their skills in working with a
comprehensive and integrated statutory scheme. Whether my questions required a close reading of statutory text and their cross-
references, the nuances of constitutional law in the context of immigration policy, or the tradeoffs and priorities evidenced in policy
choices, I could count on a clear and comprehensive response from Hannah.

Finally, I would be remiss if I did not comment on Hannah’s leadership. I first came to know her through her volunteer work with
the Duke Immigrant & Refugee Project (DIRP), Duke Law’s largest pro bono legal service student program. Hannah is now the
Executive Director of that organization. As the Executive Director of DIRP, Hannah has managed multiple teams dedicated to
fundraising, events, information sharing, volunteer recruitment and pro bono legal service projects. Each of these activities is
flourishing due to Hannah’s organizational and management skills. She has kept more than 100 student volunteers and a board of
sixteen students on task. As if this were not enough on top of her law school responsibilities, Hannah worked tirelessly to create a
new student volunteer opportunity in conjunction with the Southern Poverty Law Center in which students volunteered in an
immigration detention center to help people gather the records they need to request a bond and seek release. Hannah was
undaunted by months of email exchanges with different organizations to find a project in which student capacity and
organizational needs were a perfect fit. I was thrilled to be able to supervise the first trip and maintain the project going forward—
an opportunity made possible by Hannah’s grace and flexibility in working with outside partners.

Hannah is an absolute delight to work with. There is no end to her commitment to public service or to being the best lawyer she
can be (which is already a very good one). She is the consummate professional. Though I wish she did not have to leave Duke
Law, I am delighted to watch Hannah’s career. I would be happy to answer any questions you have and can be reached at
evans@law.duke.edu or 919-613-7036.

Sincerely yours,

Kate Evans
Clinical Professor of Law
Director, Immigrant Rights Clinic

Kate Evans - evans@law.duke.edu - 919-613-7036
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Duke University School of Law
210 Science Drive
Durham, NC 27708

June 27, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Re: Hannah IsraelMarie

Dear Judge Walker:

It is my pleasure to write this letter recommending Hannah IsraelMarie for a clerkship in your chambers. Hannah has done very
well thus far at Duke Law, earning grades that put her on track for Latin honors at graduation while also being deeply involved in a
wide range of intellectual, community, and public service activities. She is both a strong student and a deeply impressive person
who I believe will be a wonderful law clerk and someday a real leader in immigrant justice.

I was fortunate to have Hannah in my Constitutional Law course in the spring of 2022. Because the course covered a wide range
of doctrinal rules in addition to interpretive theories and historical context, I had a chance to observe and learn a lot about the
students’ skills and interests.

Hannah was always well-prepared when I called on her, but I was even more impressed with the questions and comments she
volunteered, as well as those she raised outside of class. She gently pointed out to me an error on my syllabus (one that literally
hundreds of students had read over the years) and came by office hours early in the semester to talk about both her interest in
immigration law and—even then—her goal of clerking. She has always been very interested in clinical education, with hopes of
someday perhaps running her own law school clinic, and since I was very involved with clinics during my time as a student, we
had a great conversation about how such work can combine the best of pedagogy and law practice.

Hannah’s commitment to the material translated into a good performance on my exam. In fact, Hannah’s exam was off the charts,
strong in many ways, and was held back only by missing a doctrinal issue that I know she certainly could have analyzed. I was so
impressed, in fact, that I took the unusual (for me) step of emailing her after grades were released to pass on some additional
praise: “But for some missed points on anti-commandeering, it’s essentially a model answer—your analysis of the Commerce
Clause, for example, and your treatment of Youngstown and the removal power were truly exemplary.”

I was lucky again this year when Hannah applied to work with me and my colleagues at the Center for Firearms Law on a variety
of research projects relating to the Supreme Court’s Second Amendment decision in New York State Rifle and Pistol Association
v. Bruen. That case requires that modern gun laws be evaluated by comparison to “historical tradition,” which in turn raises the
importance of knowing the details of the historical record. Hannah assisted us in identifying firearm regulations enacted by private
railroad companies in the 1880s—a difficult and time-consuming task, but one with direct relevance to the constitutionality of
weapons restrictions on modern subways and other forms of mass transit. Having completed that work, she is now helping us
compile a data set of Second Amendment decisions that includes attention to the speed with which cases are being decided and
the outcomes for plaintiffs.

Above and beyond her strong classroom performance, Hannah has been extremely involved in the Duke and Durham
communities, in ways that I think demonstrate what a good law clerk she will be. She is Editor in Chief of the Duke Journal of
Comparative & International Law, Executive Director of the Duke Immigrant and Refugee Project, Executive Director of the ACLU
chapter, and much more besides. She has also had a variety of externships and internships focusing on issues of immigration
law, which is her long-standing passion.

Having gotten to know Hannah better outside the classroom, I can better appreciate the depth and seriousness of her
commitment to law and justice. Having experienced trauma herself, she is devoted to using her skills to save others from the
same. Having married a man who emigrated from Ethiopia to the U.S. as a child through a diversity lottery program, she
understands well the barriers that immigrants face. And she is absolutely dedicated to developing the legal skills necessary to
help break down those barriers.

In light of the thorny social and legal challenges Hannah works to overcome, I find it especially impressive that Hannah herself is
a bright and cheery person. She loves spending time with her husband and their puppy, she worked as a princess in college
(running birthday parties for little kids), and she went skydiving on her 19th birthday. She is a fascinating and warm person in
addition to being a driven advocate.

Joseph Blocher - Blocher@law.duke.edu - (919) 613-7018
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In short, Hannah is a wonderful person on top of being a wonderful student. She will be a remarkable addition to chambers, and I
hope that you will give her close consideration. Please do not hesitate to contact me if you have any questions about her.

Sincerely,

Joseph Blocher
Lanty L. Smith ’67 Professor of Law

Joseph Blocher - Blocher@law.duke.edu - (919) 613-7018
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Duke University School of Law
210 Science Drive
Durham, NC 27708

June 27, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Re: Hannah IsraelMarie

Dear Judge Walker:

Hannah IsraelMarie has a sparkling intellect and serious legal acumen. She is also an extraordinarily caring and decent human
being who is passionate about litigating at the intersection of children’s rights, immigration law, and constitutional law. I am
delighted to recommend her for a clerkship in your chambers.

Hannah enrolled in my Federal Courts class during the Fall 2022 semester. I view Federal Courts as one of the most demanding
classes that the Law School offers—and as critical for clerking and litigating. Many Duke Law students avoid the class because of
its scary reputation and potentially negative effect on their grade point averages; for example, only twenty-two students enrolled in
my course. The class covers challenging subjects: Marbury v. Madison (1803) as a federal courts case; congressional control of
federal-court jurisdiction; U.S. Supreme Court reform; the justiciability doctrines; the ins and outs of state sovereign immunity;
Section 1983 litigation and individual officer immunity; the abstention doctrines; U.S. Supreme Court review of state-court
judgments; and federal habeas-corpus review of state-court criminal convictions and sentences.

Hannah was always prepared when I called on her; she asked incisive questions; and she volunteered to tackle some of the most
difficult questions that I would pose to the class, such as whether the proposed George Floyd Act goes too far in limiting individual
officer immunity. I recall her staying after class on several occasions to discuss such subjects as the frustrating doctrinal
inconsistency of the U.S. Supreme Court’s state sovereign immunity jurisprudence and the lack of access to Bivens remedies for
plaintiffs whose constitutional rights are violated by federal officials. She was one of the students who attended office hours most
frequently, and during these meetings we spoke at length about clerking, her admiration for Ruth Bader Ginsburg (for whom I
clerked), and her passions for children’s rights, immigration law, and constitutional law.

My Federal Courts class included many of the strongest students in the Law School. So that I could distinguish among them, I
wrote a very difficult final exam. Hannah wrote one of the two or three best exams in the class and earned a 4.0 in the course.
Very few law students earn a 4.0 in Federal Courts. I also note that her grade point average has risen after each semester of law
school as she has learned how to take law school exams.

Hannah has made extraordinary contributions outside the classroom. She was selected to serve as the Editor in Chief of the
Duke Journal of Comparative and International Law and as the Executive Director of the Duke Immigrant and Refugee Project.
She placed nearly one hundred students in pro bono projects and helped dozens of immigrant clients with their immigration
claims. She single-handedly planned a pro bono trip over spring break to the Stewart Detention Center in Georgia, where a small
group of law students volunteered to help detained clients. Few Duke Law students have had such a significant impact on the
lives of both their fellow students and members of marginalized groups.

Hannah has also devoted extensive time to sharpening her legal research and writing skills. She wrote a paper in her clinic
analyzing North Carolina’s public records request statute and the potential arguments that North Carolina counties might make in
response to the clinic’s requests for documentation concerning counties’ cooperation with Immigration and Customs Enforcement
(ICE). She drafted Freedom of Information Act requests for I-213 Forms from ICE. She wrote a research paper in her Race and
Immigration Policy class entitled Predictable Outcomes: Contrasting United States Immigration Policy Responses to Afghan,
Ukranian, and Haitian Refugees Using a Critical Race Theory Lens. This past semester, she wrote a paper with Duke Law School
Dean Kerry Abrams on the constitutional and statutory arguments for the appointment of Guardian ad Litems in immigration court
for unaccompanied immigrant children.

Hannah is an uncommonly kind and caring person. When she saw that I was struggling with pain after back surgery during the
first week of classes, she offered to take the heavy casebook to the library for me to put it on reserve for the class. She wants to
integrate trauma-informed practices into her legal advocacy. She aspires to one day become a foster parent, taking in immigrant
children who are waiting in Office of Refugee Resettlement facilities to be united with family members and offering them a safe,
nurturing environment in which to grow. I rarely encounter a law student with the innate goodness that Hannah exudes.

Neil S. Siegel - Siegel@law.duke.edu - 919-613-7157
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I am honored to support Hannah’s application for a clerkship in your chambers. Please feel free to contact me if I can be of further
help as you consider her qualifications. I would be very pleased to speak with you about her.

Sincerely yours,

Neil S. Siegel
David W. Ichel Professor of Law and Political Science
Associate Dean for Intellectual Life
Director, Duke Law Summer Institute on Law and Policy

Neil S. Siegel - Siegel@law.duke.edu - 919-613-7157
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Hannah IsraelMarie 
705 Chance Rd 

Durham, NC 27703 
(610) 312-1779 

hannah.israelmarie@duke.edu 
 
 
 

Writing Sample 
 

I wrote this memorandum for my Legal Analysis, Research, and Writing course at Duke 
Law in the spring of 2022. We were assigned as counsel for either the Appellant or Appellee and 
were required to submit an Appellate Brief on behalf of our client. As an attorney for the 
Appellant, I sought a reversal of the district court’s granted Motion to Dismiss in favor of the 
Appellee. The assignment included research on the Americans with Disabilities Act (“ADA”) 
and addressed one key issue: whether Title III of the ADA should be interpreted to include 
internet websites. The assignment required a memorandum of 3500 words or less, including 
footnotes.  

 
In order to submit a 10-page writing sample, I trimmed my original document. I removed 

the Cover Page, Table of Contents, Table of Authorities, Issues Presented, and Conclusion. I am 
happy to send the complete document upon request. Thank you in advance for your time and 
review of my writing sample.  
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STATEMENT OF FACTS 

 David Watt (“Mr. Watt”) is a blind, disabled man who permanently lost all vision in a 

chemical accident at work in September 2018. R. at 2. Due to his resulting disability, Mr. Watt 

suffered from depression and post-traumatic stress disorder, and he struggled to leave his home. 

Id. He sought refuge on internet gaming websites and began using software to overcome his 

disability online. Id. Games Online, Inc. (“Games”) is a Colorado company that owns and 

operates multiple gaming websites. R. at 1. Mr. Watt tried without success to use his software on 

Games’s websites. R. at 2. He proceeded to contact a company representative, who stated that 

the websites were encoded in a way that is not compatible with software for the disabled. R. at 3. 

Mr. Watt asked the CEO if the websites could be made more accessible by adjusting the 

encoding technology, but the CEO said Games would not accommodate Mr. Watt. Id. 

In October 2021, Mr. Watt sued Games in the United States District Court for the District 

of Colorado, R. at 1, for discriminating against Mr. Watt by denying him access to a public 

accommodation under Title III of the ADA, R. at 4. Protected under the ADA, Mr. Watt’s 

disability qualifies him as a person with disability. R. at 1. In his complaint, Mr. Watt asserted 

that Games’s websites are a “public accommodation” under the definitions provided in 42 U.S.C. 

§ 12181(7)(C), (I), & (L). R. at 3. Subsequently, Games filed a Motion to Dismiss pursuant to 

Rule 12(b)(6) for failure to state a claim and asserted that its gaming websites are not “public 

accommodations” under Title III. R. at 5. The district court granted Games’s Motion to Dismiss. 

R. at 11. In response, Mr. Watt appealed to the United States Court of Appeals for the Tenth 

Circuit. R. at 12. 
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ARGUMENT 

Justice for the disabled means justice for all. Both the plain meaning of “place of public 

accommodation” as well as the statute’s overarching purpose to combat disability discrimination 

illustrate that internet websites fall under the language of the ADA. Thus, the district court erred 

in granting Games’s Motion to Dismiss, and this Court should reverse and remand. 

A court should deny a Rule 12(b)(6) motion to dismiss when the complaint states “a 

claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). A Rule 12(b)(6) dismissal is 

not appropriate when the complaint contains sufficient factual matter to “state a claim to relief 

that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). A complaint 

meets this plausibility standard, which requires more than sheer possibility, when a court 

reasonably can infer that the defendant is indeed liable. Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009). A court reviews a Rule 12(b)(6) dismissal de novo and must construe all well-pleaded 

allegations favorably to the plaintiff. Nat’l Res. Def. Council v. McCarthy, 993 F.3d 1243, 1250 

(10th Cir. 2021). 

Responding to pervasive oppression against the disabled, Congress passed the ADA in 

1990. PGA Tour v. Martin, 532 U.S. 661, 674 (2001). The ADA forbids discrimination against 

the disabled in major spheres of public life, including employment, public services, and public 

accommodations. Id. at 675; see generally Americans with Disabilities Act (ADA) of 1990, 42 

U.S.C. §§ 12101-12213. Title III states that individuals shall not be “discriminated against on the 

basis of disability in the full and equal enjoyment of the goods, services, facilities, privileges, 

advantages, or accommodations of any place of public accommodation.” § 12182(a).  

Currently, a circuit split exists regarding whether the term “place of public 

accommodation” encompasses websites. The right-minded Circuits, the First and Seventh, 
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correctly conclude that websites are places of public accommodation. Carparts Distrib. Ctr., Inc. 

v. Auto. Wholesalers Ass’n of New England, 37 F.3d 12, 19 (1st Cir. 1994); Morgan v. Joint 

Admin. Bd., 268 F.3d 456, 459 (7th Cir. 2001). Erroneously on the other side, the Third and 

Sixth Circuits hold that website are not places of public accommodation. Ford v. Schering-

Plough Corp., 145 F.3d 601, 612 (3d Cir. 1988); Parker v. Metro. Life Ins. Co., 121 F.3d 1006, 

1014 (6th Cir. 1997) (en banc). A middle-ground approach adopted by the Second, Ninth, and 

Eleventh Circuits, called the “nexus test,” requires an established connection between a website 

and a brick-and-mortar institution. Pallozzi v. Allstate Life Ins. Co., 198 F.3d 28, 33 (2d Cir. 

1999); Robles v. Domino’s Pizza, LLC, 913 F.3d 898, 905 (9th Cir. 2019); Rendon v. 

Valleycrest Prods., Ltd., 294 F.3d 1279, 1285 (11th Cir. 2002).1 For the Tenth Circuit, this is a 

question of first impression. 

Here, this Court should hold that Games’s gaming website is a place of public 

accommodation under Title III. First, the plain meaning of the statutory language includes 

application to the provision of services through intangible mediums like the Internet. Second, the 

overarching legislative purpose behind the ADA, including an intention for liberal construction, 

crystalizes that Title III applies to websites. For these reasons, this Court should hold that 

internet websites are places of public accommodation and reverse and remand the district court.  

I. TITLE III OF THE ADA SHOULD BE INTERPRETED TO ENCOMPASS WEBSITES 
BASED ON THE PLAIN MEANING OF THE STATUTORY LANGUAGE WHEN A 
BLIND, DISABLED MAN HAS BEEN DENIED FULL AND EQUAL ENJOYMENT 
OF A GAMING WEBSITE. 

 
1 Every website does exist in a particular geographical location, contrary to the Eleventh Circuit 
noting that southwest.com was deemed not a place of public accommodation since it did not 
exist in any specific geographical location in a prior lower court decision. Access Now, Inc. v. 
Sw. Airlines Co., 385 F.3d 1324, 1328 (11th Cir. 2004). Internet websites exist on servers, which 
“are located all over the world; some are even located on remote islands.” Amanda Bailey & 
Domenic Paolini, Using the Internet in Discovery and Investigation, in Massachusetts Discovery 
Practice § 7.1 (Thomas Wintner ed., 2021). 
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The plain meaning of Title III includes websites as places of public accommodation. 

Numerous textual arguments compel this interpretation, including the dictionary definition of the 

term “place,” the prepositional selection of “of” rather than “at” or “in,” the use of the word 

“services,” and the “other place of” terminology in the statutory definitions. Therefore, this Court 

should hold that the ordinary meaning of the statute encompasses websites, and the district court 

should be reversed. 

Statutory interpretation starts with the words of the statute. Levorsen v. Octapharma 

Plasma, Inc., 828 F.3d 1227, 1231 (10th Cir. 2016). Although “place of public accommodation” 

is used throughout Title III, the word “place” is not defined. Courts often construe the word in 

accordance with its “ordinary or natural meaning.” F.D.I.C. v. Meyer, 510 U.S. 471, 477 (1994). 

When determining ordinary meaning, courts may look to a dictionary definition. See, e.g., id. 

(defining the term “cognizable” according to Black’s Law Dictionary). In 1989, “place” was 

defined as “a particular part of space, of defined or undefined extent, but of definite situation.” 

Place, Oxford English Dictionary 937 (2d ed. 1989). Rather than confinement to a physical 

location, this definition suggests a broader meaning consistent with the notion that “place” of 

public accommodation includes websites.  

The preposition used in the statute also suggests no limitation to physical spaces. The 

language of the statute applies to discrimination in offering goods and services “of” a place of 

public accommodation rather than limiting to those provided “at” or “in” a place of public 

accommodation. Nat’l Ass’n of the Deaf v. Netflix, Inc., 869 F. Supp. 2d 196, 201 (D. Mass. 

2012). This distinction illustrates that discrimination does not need occur onsite to violate the 

plain text, and Title III is not limited to the provision of goods and services provided “in” 

physical structures but also covers other mediums, such as phone calls and the Internet. See 
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Rendon, 294 F.3d at 1283–84 (stating that the plain statutory language reveals that 

discrimination under Title III covers both tangible, physical barriers and intangible barriers). 

The broad meaning of the text is also evident through the word “services.” Section 

12182(a) states that individuals shall not be discriminated against in the full and equal enjoyment 

of “services” of any “place of public accommodation.” § 12182(a). Restricting the ADA to 

services provided within physical premises contradicts the plain language of the statute, and 

resultingly, many businesses that provide services outside of office premises, such as plumbers 

or moving companies, would be exempt from following the ADA. Nat’l Ass’n, 869 F. Supp. 2d 

at 201. Courts should give effect to every word of a statute, avoiding any construction which 

implies that the legislature was ignorant of the meaning of the language it chose. Scheidler v. 

Nat’l Org. for Women, Inc., 547 U.S. 9, 21 (2006). The word “services” was purposefully 

included in the text and implies a liberal interpretation of the statutory language to include 

intangible mediums such as the Internet. 

Further, the relevant definitions provided in the text of the ADA are subsections (C), (I), 

and (L), which include the following language: “other place of exhibition or entertainment,” § 

12181(7)(C), “other place of recreation,” § 12181(7)(I), and “other place of exercise or 

recreation,” § 12181(7)(L). This “other place of” language acts as a broad catch-all and does not 

explicitly limit the definition to the enumerated terms, causing the list to function more as 

illustrative rather than exhaustive.2 Within another subsection of the definitions, subsection (F), 

 
2 The ADA’s statutory language is clear, which removes the need to consider canons of 
construction like noscitur a sociis and ejusdem generis. Levorsen v. Octapharma Plasma, Inc., 
828 F.3d at 1232. But see Ford, 145 F.3d at 614 (stating that noscitur a sociis compels an 
interpretation referencing the accompanying words of the statute); Parker, 121 F.3d at 1014 
(holding that noscitur a sociis should be used to avoid permitting unintended breadth). 
Additionally, a contrary canon advises against reading words into a statute that do not appear in 
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the court in Carparts noted that the private entities listed such as “travel services” (citing § 

12181(7)(F)), typically do not require people to physically enter a building but rather involve 

correspondence outside of physical offices. 37 F.3d at 19. It is illogical that disabled people who 

enter an office are protected and yet those who might purchase the same services electronically 

are not. Id.  

Although Congress delegated authority to the Attorney General to enact regulations to 

carry out the ADA’s broad mandate, § 12186(b), deference is not owed when the regulations go 

beyond the meaning of the statute. MCI Telecomm. Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218, 

229 (1994). If any deference is awarded, it is owed only if the intent of Congress is unclear, and 

the administrative interpretation is both reasonable, Presley v. Etowah Cnty. Comm’n, 502 U.S. 

491, 508 (1992), and uniform, United States v. Missouri Pac. R.R., 278 U.S. 269, 280 (1929). 

The ordinary meaning and congressional intent surrounding the ADA is clear, and thus there is 

no need to consider the regulations. Recalling that Congress defined only “public 

accommodation” in § 12181(7), the regulations seek to additionally define both “place of public 

accommodation” and “facility,” unnecessarily narrowing the scope of the statute and what 

Congress intended. 28 C.F.R § 36.104 (2022). Further, the Department put forth recent 

pronouncements that are diametrically opposed to its regulations, making its interpretations 

unreasonable and changeable. In 1999, the Department submitted an amicus brief articulating 

that an internet company was a place of public accommodation. Brief for the United States as 

Amicus Curiae Supporting Appellant at 5, Hooks v. OKBridge, Inc., No. 99-50891, 2000 WL 

1272847 (2000). The Department also stated that its regulations should be construed to keep up 

 
the text itself, which can lead to a confusing, unnecessary battle of the canons. Levorsen, 828 
F.3d at 1232–33. Thus, the plain, liberal meaning of the text should hold. 
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with changing technologies. Nondiscrimination on the Basis of Disability; Accessibility of Web 

Information and Services of State and Local Government Entities and Public Accommodations, 

75 Fed. Reg. 43460, 43463 (proposed July 26, 2010) (to be codified at 28 C.F.R. pts. 35, 36). 

Additionally, in 2010, the Department proposed and withdrew a new rule excluding the need for 

a physical location altogether. Id. at 43460. These recent pronouncements accurately interpret the 

ADA by aligning with the text’s plain meaning and should be adopted by this Court. 

Here, Mr. Watt has a valid claim as Games’s websites are places of public 

accommodation. Mr. Watt asserted that the websites are a public accommodation under the 

definitions provided in subsections (C), (I) & (L) of the statute. R. at 3. The broad “other place 

of” terminology utilized in these selected definitions along with other statutory plain language 

compel the interpretation that Games’s gaming websites qualify under Title III. Therefore, this 

Court should hold that Mr. Watt’s Compliant does state a plausible claim and reverse the district 

court. 

II. TITLE III OF THE ADA SHOULD BE INTERPRETED TO INCLUDE WEBSITES 
BASED ON THE UNDERLYING LEGISLATIVE INTENT WHEN A BLIND, 
DISABLED MAN HAS BEEN DENIED FULL AND EQUAL ENJOYMENT OF A 
GAMING WEBSITE. 
 
Reading “place of public accommodation” to encompass websites is consistent with the 

overarching legislative purpose for the ADA. The broad intent behind the statute is supported by 

the enacted findings and purposes, prior congressional statements, a previous bill version, the 

request for liberal construction surrounding the “other place of” terminology, and the 

corresponding evolution of the statute and technology. Thus, aligned with congressional intent, 

this Court should hold that Title III applies to websites. 

Central to statutory interpretation by the courts is the clear, expressed intent of Congress. 

Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842–43 (1984). Sometimes, 
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Congress offers an explicit window into its rationale through enacted findings and purposes, and 

courts turn to these as explanations of Congress’s expectations for the legislation. See, e.g., 

Holder v. Humanitarian L. Project, 561 U.S. 1, 29 (2010) (reviewing enacted findings to decide 

whether certain types of assistance to terrorist organizations was prohibited). The enacted 

findings of the ADA emphasize a wide-reaching equality for the disabled. See § 12101(a)(2) 

(stating that Congress hoped to combat pervasive, societal discrimination and segregation against 

individuals with disabilities); see also § 12101(a)(7) (listing reasons why the ADA was passed, 

including to “assure equality of opportunity, full participation, independent living, and economic 

self-sufficiency” for disabled individuals). Also, the enacted purposes state that the ADA sought 

to combat discrimination by providing “a clear and comprehensive national mandate” as well as 

consistent, enforceable standards. §§ 12101(b)(1), (2). 

When looking beyond the statute itself, courts use traditional interpretation tools such as 

analysis of legislative history and statements of Congress members during its consideration. 

United States v. Great Ry. Co., 287 U.S. 144, 154–55 (1932). The ADA’s history illustrates a 

broad approach to combatting disability discrimination, seeking to “bring individuals with 

disabilities into the economic and social mainstream of American life.” H.R. Rep. No. 101-485, 

pt. 2, at 99 (1990). The ADA was formulated in response to a pervasive history of oppression, 

including external and unnecessary barriers that function as the largest obstacles for the disabled 

and sideline them to the margins of life. Americans with Disabilities Act of 1988: Hearing on S. 

2345 Before the Subcomm. on the Handicapped of the Comm. on Lab. and Hum. Res. U.S. S. 

and the Subcomm. on the Select Educ. of the Comm. on Educ. and Lab. H.R., 100th Cong. 3 

(1988) (statement of Sen. Lowell Weicker Jr., S. Comm. on the Handicapped). To accomplish 

the desired, broad construction, the previous version of the bill when first introduced to the 
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Senate defined “public accommodation” as an establishment that is “used by the general public 

as customers, clients, or visitors” and “whose operations affect commerce” and then separately 

included a list of examples. S. 933, 101st Cong. § 401 (1989). Contrastingly, the example list 

now serves as the current definition itself, narrowing down the instances where the ADA might 

apply. See generally § 12181(7). The previous version of the bill illustrates that websites would 

have fallen under the original, broad definition of public accommodation, and this more closely 

aligns with Congress’s intent. 

In addition, a remedial statute, like the ADA, is to be liberally construed to effectuate its 

purpose and remedy the defects in the law that Congress had in mind when creating the statute. 

United States v. Zazove, 334 U.S. 602, 610 (1948). Specifically, Congress acknowledged that the 

“other place of” terminology within the twelve categories of the current definition should be 

construed broadly, consistent with Congress’s intent for disabled people to have access equal 

with the able-bodied. H.R. Rep. No. 101-485, pt. 2, at 100; see also PGA Tour, 532 U.S. at 676–

77 (stating that courts must construe definitions liberally to afford equal access to disabled 

individuals). A person must prove that the entity falls within the category generally, but not that 

the entity is similar to the specific examples listed since the examples were not meant to limit the 

catch-all categories. H.R. Rep. No. 101-485, pt. 3, at 54 (1990); see also Levorsen, 828 F.3d at 

1233 (holding that an entity does not need to be “similar” to listed examples to fall under § 

12181(7)(F)). Also, “lack of physical access to facilities” is only one of the multiple major areas 

of discrimination addressed. H.R. Rep. No. 101-485, pt. 2, at 35.  

Further, although the statute was enacted without widespread use of the Internet in mind, 

Congress intended for the ADA to be adaptable and “keep pace with the rapidly changing 

technology of the times.” Id. at 108. Since 1990, internet usage has drastically increased and is 



OSCAR / IsraelMarie, Hannah (Duke University School of Law)

Hannah  IsraelMarie 3560

 10 

used for a multitude of social and economic purposes. Congress was unable to consider Title III 

applying to websites since it was before the Internet’s drastic rise, but this does not mean that 

websites are necessarily excluded. See, e.g., Pennsylvania Dep’t of Corr. v. Yeskey, 524 U.S. 

206, 211 (1998) (finding that while Congress originally did not expressly anticipate applying the 

ADA to state prisoners, the ADA now applies to prisons). Recently, the COVID pandemic has 

furthered Internet reliance in unparalleled ways for a multitude of essential activities, including 

e-learning, working, ordering takeout, scheduling COVID tests, and more. Randy Pavlicko, The 

Future of the Americans with Disabilities Act: Website Accessibility Litigation After COVID-

19, 69 Clev. State L. Rev. 953, 954 (2021). Online actions remain inaccessible for people with 

disabilities until the ADA is interpreted to encompass websites and fully protect the disabled.3  

Here, aligned with congressional intent, Mr. Watt has a valid claim against Games since 

its websites are places of public accommodation. Mr. Watt is completely blind, R. at 1, and his 

disability qualifies him to seek protection under the ADA, Id. Mr. Watt turned to online gaming 

during the COVID pandemic to help overcome his depression and isolation that came along with 

his disability. R. at 2. Congress intended for Mr. Watt to access this therapeutic refuge of the 

Internet in the same way as the able-bodied and to participate in the mainstream of life today. 

Thus, this Court should hold that websites are places of public accommodation within the 

meaning of the statute and reverse the district court. 

 

 
3 Congressional inaction is not persuasive since it can suggest multiple inferences, including that 
the existing text already incorporates the debated change. United States v. Craft, 535 U.S. 274, 
287 (2002). While it may be contended that Congress has not acted within the past 30 years to 
explicitly include the Internet within the ADA, in the wake of such inaction, the court is not 
relieved of its duty to interpret the ADA by its plain text and the legislature’s intent. 
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Owen Jackson 
1215 W 24th St. Apt. 3, Minneapolis, MN 55405 – owen.jackson@mitchellhamline.edu – (612) 310-0570 

 
June 6, 2023 
 

The Honorable Jamar K. Walker 
U.S. District Judge, Eastern District of Virginia 

Walter E. Hoffman United States Courthouse 
600 Granby Street 
Norfolk, VA 23510 

 
Dear Judge Walker: 

 
I write to apply for a term clerk position in your chambers for the 2024-2025 term following my 
graduation from Mitchell Hamline School of Law in 2024. Although I am a lifelong resident of 

Minneapolis, I am particularly interested in developing my legal career in a new part of the 
country. More importantly, with my academic track record and unique professional history, I am 

confident that I will bring an intellectual capability, collegial demeanor, and tested work ethic to 
your chambers. 
 

Through my academic experiences I have demonstrated that I am an excellent writer, researcher, 
and colleague. At the end of my first year, I received the Burton Award for Excellence in Legal 

Writing—an award for the highest scoring trial brief in my thirty-five-student section. Based on 
my first-year success, I earned a position as a Research Assistant and a Legal Writing Assistant, 
where I worked with both legal writing professors and first-year students. I also sought out and 

received the opportunity to work as a judicial extern for the Honorable Judge Susan Richard 
Nelson at the United States District Court for the District of Minnesota. Collectively, these 

experiences have sharpened my ability to perform adept legal research and writing and 
evidenced my natural collegial and cooperative disposition.  
 

I also bring a non-traditional professional record that is uniquely suited for the rigors of a term 
clerkship. This summer I am clerking with the Office of the Federal Defender for the District of 

Minnesota, gaining practical and applicable experience in federal criminal law. Also, for the 
better part of the last decade, I worked as a server in upscale restaurants around Minneapolis. 
Doing so, I developed the ability to manage many simultaneous responsibilities in fast-paced, yet 

carefully detail-oriented, environments. This work, although not directly aligned, markedly 
parallels the exacting standards of a clerkship position centered on the value of public service. 

 
To support my application, I have included a resume, writing sample, unofficial transcript, and 
letters of recommendation. If any additional information would be useful to you, I am happy to 

provide it. I would be grateful for the opportunity to discuss a clerkship position with you 
further. 

 
Thank you kindly for your time and consideration. 
 

Sincerely,  
  

Owen Jackson 



OSCAR / Jackson, Owen (Mitchell Hamline School of Law)

Owen  Jackson 3564

Owen Jackson 
1215 W 24th St. Apt. 3, Minneapolis, MN 55405 – owen.jackson@mitchellhamline.edu – (612) 310-0570 

 
EDUCATION 
Mitchell Hamline School of Law, St. Paul, MN 
Juris Doctor, expected May 2024 

GPA: 3.71/4.0 
Class Rank: 24/276 (Top 10%) (Accurate as of Fall 2023) 
Honors: Burton Award for Excellence in Legal Writing (Best First-Year Section Brief Award); 
Merit Scholarship (Full Tuition); Dean’s List (Fall 2021, Spring 2022, Fall 2022) 
Activities: Law Review Applicant (Forthcoming 2023-2024 Academic Year)  

 
Augsburg College, Minneapolis MN 
Bachelor of Arts in English (Literature, Language, and Theory), December 2016 
 
LEGAL EXPERIENCE 
Office of The Federal Defender for the District of Minnesota, Minneapolis, MN 
Summer Law Clerk, May 2023-August 2023 

- Researching and drafting memoranda and motions on issues of federal criminal law, as well 
as assisting attorneys with other matters related to federal criminal litigation. 

 

The Chambers of Federal District Court Judge Susan Richard Nelson, St. Paul, MN 
Judicial Extern, January 2023-May 2023 

- Performed legal research, drafted judicial orders and legal memorandum, and observed court 
proceedings. 

 
Professor Wendy Shea & Peggy Kirkpatrick, Mitchell Hamline School of Law, St. Paul, MN 
Research Assistant, January 2023-May 2023 

- Provided legal research and draft edits for scholarship related to the use of explanatory 
parentheticals by advocates and judges. 

 

Professor Melissa Shultz & Wendy Shea, Mitchell Hamline School of Law, St. Paul, MN 
Legal Writing Assistant, August 2022-May 2023 

- Provided first-year students with assistance in legal writing, research, and citations. Assisted 
legal writing professors with course-related matters and with developing the Legal Writing 
Assistant program.  

 

PROFESSIONAL EXPERIENCE 
Rosalia Pizza, Bartender, Minneapolis, MN                            July 2021-October 2021; May 2022-Present 
Martina Restaurant, Server, Minneapolis, MN                                                  October 2017-March 2020 
Italian Eatery, Server, Minneapolis, MN                                                      January 2016-November 2017 
Café & Bar Lurcat, Server, Minneapolis, MN                                                       May 2013-January 2016  

- Developed extensive guest-facing hospitality experience in service-focused restaurants that 
required diligence, cohesive teamwork, and an eye for detail. Partnered with management to 
develop training material and trained new service staff to excel in their roles. 

 
Lifeworks, Personal Care Assistant, Minneapolis, MN     (Approximately) January 2014-December 2019  

- Provided personalized care for an individual with Cerebral Palsy. Assisted in typing and 
notation for their college education; accompanied them in their workplace and home; and 
built a relationship beyond functional care.  
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Mitchell Hamline School of Law
Unofficial Transcript

Jackson, Owen Student ID 219136

1217 W 24th Street Apt 3
Minneapolis, MN 55405

Enrolled in JD Program      8/16/2021
Planned JD Graduation     2024SPRING

Juris Doctor Program ( JD )

Fall 2021

1003 Civil Dispute Resolution 4.00 B+

1004 Torts: The Common Law Process 4.00 A-

1005 Criminal Law: Statutory Interpretation 3.00 A-

1415 Legal Analysis, Research, and Communication (LARC) I 3.00 A-

1450 Legal Methods 1.00 P

Term - 15.00 Credits Earned, GPA: 3.57
Cum. - 15.00 Credits Earned, GPA: 3.57

Dean's List�

Spring 2022

1006 Contracts: Transactional Law 4.00 A

1416 Legal Analysis, Research, and Communication (LARC) II 3.00 A

1452 Foundations of Practice 1.00 P

1651 Property: Jurisprudential and Comparative Analysis 4.00 A

2410 Constitutional Powers: Advanced Legal Reasoning 3.00 A-

Term - 15.00 Credits Earned, GPA: 3.93
Cum. - 30.00 Credits Earned, GPA: 3.75
Rank24/396
Dean's List�

Summer 2022

3860 Employment Discrimination 3.00 A-

Term - 3.00 Credits Earned, GPA: 3.67
Cum. - 33.00 Credits Earned, GPA: 3.74

Fall 2022

1417 LARC Writing Assistant (LWA) I 3.00 P

2421 Constitutional Liberties 3.00 A-

3960 Estates & Trusts 3.00 A-

9014 Transactions and Settlements 3.00 B

Term - 12.00 Credits Earned, GPA: 3.45
Cum. - 45.00 Credits Earned, GPA: 3.68
Rank 24/276
Dean's List�

Spring 2023

1418 LARC Writing Assistant (LWA) II 2.00 P

3200 Professional Responsibility 3.00 A

4285 Internship with a Professor 2.00 P

4612 Advanced Legal Research 2.00 A

4900 Externship: Independent Judicial 4.00 P

Term - 13.00 Credits Earned, GPA: 4.00
Cum. - 58.00 Credits Earned, GPA: 3.71

Page 1 of 2



OSCAR / Jackson, Owen (Mitchell Hamline School of Law)

Owen  Jackson 3566

Mitchell Hamline School of Law
Unofficial Transcript

Summer 2023

3072 Independent Residency 8.00 NR

Term - 0.00 Credits Earned, GPA: 0.00
Cum. - 58.00 Credits Earned, GPA: 3.71

Program End

Page 2 of 2
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June 10, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Re: Recommendation for Owen Jackson

Dear Judge Walker:

It is my pleasure to recommend Owen Jackson for a clerkship in your chambers. Owen was a student in three of my classes:
Legal Analysis, Research, and Communication I & II and Estates and Trusts. He was one of six highly qualified students I
supervised as part of the inaugural Legal Writing Assistant (LWA) peer tutoring program. He was also my research assistant
during his second year of law school. 

Owen will make an excellent law clerk. He has a genuine interest in research and writing, and he has sought out opportunities to
improve each of these skills. Owen was my research assistant this past semester and provided invaluable research on a
somewhat esoteric topic--the use of and reliance on explanatory parentheticals in judicial opinions. That research was
challenging; there were no key terms he could use to easily find relevant information. Yet, he still found the information and
synthesized it in a way that was easy for me to use. During that same semester, Owen had an externship with a federal court
judge where he wrote research memoranda on many different topics. 

Owen is collaborative and will work well with the team in your chambers. He and the five other LWA peer tutors worked together
to establish a strong peer tutoring program. They organized and presented workshops on time management, organizing research,
and citations. They also helped organize and run the intra-school moot court competition. They worked directly with first-year legal
writing professors and with first-year students to help the students improve their analytical skills. Owen was an effective tutor and
a great resource for students as they navigated through their first year of law school. 

One of the things that impressed me most about Owen is his growth mindset, which will serve him well as a law clerk. He solicited
and used feedback to improve his understanding of the materials and his analytical skills. Even when he did really well on an
assignment, he would schedule an appointment to discuss lingering questions or to solicit information about how to do better on
the next assignment. Owen was a student with a clear sense of purpose: he wants to be the best law student (and lawyer) he can
be. 

Owen will be an excellent law clerk, and I strongly recommend him to you. 

Sincerely,

Wendy Shea

Professor of Law

Mitchell Hamline School of Law 

Wendy Shea - wendy.shea@mitchellhamline.edu - 651-695-7707
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May 26, 2023 
 
        In reference to: Owen Jackson (Applicant) 
        owen.jackson@mitchellhamline.edu 
        Mitchell Hamline School of Law 
                      
 
Re:   Owen Jackson, applicant for Term Clerkship Position 
 
Dear Judge, 
 
I submit this letter on behalf of Owen Jackson, student at Mitchell Hamline School of Law and applicant 
for a Judicial Clerkship position with the United States Court. I have known Mr. Jackson since January 
2022 when he was a first‐year law student at Mitchell Hamline. As both a faculty member and the Dean 
of Career and Professional Development at Mitchell Hamline School of Law, I have had the privilege of 
working with Mr. Jackson both in and outside the classroom.  
 
In Spring 2022, Mr. Jackson was a student in my Foundations of Practice class, a required course at 
Mitchell Hamline that assists students in exploring the professional competencies, characteristics, and 
qualities of a lawyer that lead to a satisfying and successful career. In this course, students also seek to 
understand the importance of an attorney’s reputation, health and wellness, and professional and 
ethical judgment in delivering on our special responsibility for the quality of justice. In Spring 2023, Mr. 
Jackson externed with the Honorable Susan Richard Nelson, United States District Court Judge for the 
Eighth Circuit. I also had the privilege of supervising Mr. Jackson’s externship.  
 
Mr. Jackson performed well in Foundations of Practice and in his externship with Judge Susan Richard 
Nelson. He gained exposure to aspects of civil and criminal litigation and learned about the roles of a 
lawyer in our legal system and of clerks in a Judge’s chambers. He observed effective lawyering and 
advocacy skills in the courtroom and honed his already‐impressive legal research, critical analysis, and 
cogent writing skills. He also thoughtfully and constructively received and incorporated feedback into his 
work. Finally, in addition to his academic strengths, Mr. Jackson consistently exhibited a strong work 
ethic and a desire to do good and important work on behalf of clients.  
 
I am confident that Mr. Jackson will make significant contributions to your chambers as a judicial clerk 
and I strongly recommend him for the position. Please contact me with questions. 
 

Sincerely, 
 
              /s/Leanne Fuith 
 

Leanne Fuith 
Dean, Career and Professional Development 
Professor of Law
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May L1, 2023

Dear Judge,

I am very pleased to recommend enthusiastically Owen Jackson for a clerkship in your chambers after
his anticipated law schoolgraduation in2024.

I first got to know Owen when he was a student in my Constitutional Powers: Advanced Legal Reasoning

course during the second semester of his 1L year. Owen performed very strongly in this challenging

class, displaying his ability to engage in legal analysis on both a theoretical/conceptual and a more
practical level. Owen particularly excelled in assignments which emphasized both writing and analytical
ability. For example, Owen wrote a reflection essay about the Supreme Court's decision in the Rucho v.

Common Cause gerrymandering case. This was an exercise which required an ability to analyze the
strengths and weaknesses of different arguments and the ability to relate specific factual issues to
broader theoretical concepts, and Owen received the highest grade possible on this assignment.

Similarly, Owen performed particularly well on a multi-part assignment in which students had to redraft
certain portions of the Constitution and also had to consider the strengths and drawbacks of different
interpretive methods. And he also excelled in a bar-type essay which emphasized analytical and writing
ability as well.

While Owen clearly has the intellectual firepower and skills necessary to perform superbly as a clerk, he

has many other strengths as well. I have been fortunate to have had the opportunity to get to know
Owen quite well outside of the classroom, through a series of far-ranging conversations in the year or so

since Owen was in my class. I have been honored to both advise and mentor Owen on a wide range of
topics, and we have discussed not just legal issues but a range of other items, including current events,
personal experiences and issues, career aspirations, and more. Accordingly, I believe that I know Owen

better than many professors get to know even high-performing students, and I can attest to the many
additional strengths that Owen could bring to a clerkship position.

Chief among these are the insights that Owen has gained through the non-traditional path he has taken
to studying law as a second-career student. His experiences in the hospitality/food services field have
given him a set of powerful lenses through which to víew both society and the law. ln addition, Owen

has interacted with people from a wide range of backgrounds and viewpoints, and that shapes his own
ability to analyze legal issues from different perspectives and to understand the ways that law in theory
sometimes diverges from how the legal system operates in practice.

Owen is clearly intelligent, and he also has a great amount of intellectual curiosity. He is a hardworking
and dedicated student with significant leadership skills but who is also able to work effectively as part of
a team. He is also a friendly and engaging fellow who would be a collegial person with whom to
converse and spend time in chambers.

I am confident that Owen will not just perform excellently as a clerk, but he will also grow and learn

from the experience. He has a tremendous amount of potential, and I expect that he will enjoy much

success as an excellent attorney and leader of both the bar and the broader community.
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I am pleased to recommend Owen with enthusiasm. Please do not hesitate to contact me if you think I

can provide any additional information.

Sincerely,

Mark C. Gordon, Professor of Law

Mitchell Hamline School of Law

Mark.gordon @mitchellhamline.edu
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Owen Jackson 
1215 W 24th St. Apt. 3, Minneapolis, MN 55405 – owen.jackson@mitchellhamline.edu – (612) 310-0570 
 

 

WRITING SAMPLE 

 The attached writing sample is a trial brief assignment that I initially drafted for my first-year 
legal writing course at Mitchell Hamline School of Law. This brief is part of a fictional case before the 
United States District Court for the District of Indiana. All research and writing are my own with limited 
feedback from my legal writing professor. 
 This trial brief assignment required the analysis of a retaliation claim brought under the 
Americans with Disabilities Act. The case turned on whether the plaintiff suffered a materially adverse 
employment action when portions of her employment duties were transferred to another department by 
her employer, the defendant in the case. In this assignment, I represented the plaintiff and drafted the 
opposition to the defendant’s motion for summary judgment on the materially adverse issue.  
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INTRODUCTION 

This response is filed on behalf of the plaintiff, Ms. Estela Weeks, in opposition to the 

defendant’s motion for summary judgment. On October 9, 2020, Ms. Weeks, who suffers from 

Tourette, sought reasonable accommodation from the defendant, the Sunnydale Public Library. 

On October 15, 2020, the defendant denied Ms. Weeks’ request. On November 15, 2020, Ms. 

Weeks filed a charge of discrimination with the Equal Employment Opportunity Commission 

(EEOC). Thereafter, on November 30, 2020, the defendant reassigned Ms. Weeks to a new 

department. On October 18, 2021, Ms. Weeks filed a claim of retaliation, alleging that the 

defendant discriminated against her in violation of the Americans with Disabilities Act  (ADA), 

42 U.S.C. § 12203(a). The present matter is a motion by the defendant, made on January 22, 

2022, alleging that Ms. Weeks failed to show that the defendant subjected her to a materially 

adverse employment action and thus cannot sustain a claim of retaliation. Ms. Weeks 

respectfully requests that the motion for summary judgment be denied . 

STATEMENT OF FACTS 

Ms. Weeks is a librarian, an avid golfer, and has lived with symptoms of Tourette 

syndrome since the age of twelve. Weeks Dep. 2:9–15; Payson Dep. 8:21–9:1. For the first three 

years of Ms. Weeks’ employment at the Sunnydale Public Library she had her symptoms under 

control; however, in June 2018, Ms. Weeks’ symptoms began to reemerge at the time of her 

divorce. Weeks Dep. 4:19–5:4. On October 9, 2020, Ms. Weeks requested accommodations from 

the defendant to help mitigate her symptoms. Weeks Dep. 6:1–7. This request included time off 

to see her therapist, and a room to practice behavior modification techniques. Id. The defendant 

denied these accommodations and Ms. Weeks filed an EEOC complaint on November 9, 2020. 

Weeks Dep. 6:9–21. Because she cannot attend therapy weekly, Ms. Weeks is still experiencing 
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symptoms of Tourette. Weeks Dep. 13:8–12. On November 30, 2020, the defendant reassigned 

Ms. Weeks from the children’s section of the library to the adult section of the library and 

subsequently changed her schedule from 9 a.m. to 5 p.m. to 10 a.m. to 6 p.m. Weeks Dep. 7:6–

18; 11:20–21. 

 Ms. Weeks has been employed as a librarian for nearly a decade. Weeks Dep. 2:5–6; 4:8–

9. She received her Master of Library Sciences with an emphasis in children’s services in 2011. 

Weeks Dep. 3:20–4:1. After which she spent three years as a children’s librarian at the Fort 

Wayne Library where she did both reference and acquisitions. Weeks Dep. 4:9–11. There she 

developed relationships with local children and helped the library develop new and existing 

children’s programming. Weeks Dep. 4:11–17. During that time, the Fort Wayne Library’s 

patronage in the children’s department increased significantly. Id. 

Since January 2015, Ms. Weeks has been employed at the Sunnydale Public Library as a 

Reference and Technical Service Librarian. Weeks Dep. 2:5–6. Until November 30, 2020, Ms. 

Weeks worked in the children’s department of the library. Weeks Dep. 8:14-15. While assigned 

to the children’s department, Ms. Weeks helped to organize and facilitate children’s 

programming and activities, including directing the library’s story hour and afterschool 

programming. Weeks Dep. 8:16–21. Her efforts included a Harry Potter scavenger hunt and an 

immersive program for fans of the American Girl book series. Weeks Dep. 9:4–7. The children’s 

department programming at Sunnydale Public Library is very successful, receives a great deal of 

community support, and even has a waiting list for some activities. Payson Dep. 8:15–19. 

Since her reassignment to the adult section of the library, Ms. Weeks no longer takes part 

in children’s programming. Weeks Dep. 10:13–16. She does, however, maintain cataloguing and 

acquisitions duties for the children’s department. Payson Dep. 5:18–19. This work accounts for 
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sixty percent of her employment duties. Id. She is also responsible for programming in the adult 

section. Weeks Dep. 10:11–19. These programs are sparsely attended and include adult literacy 

courses, book clubs, and some readings by authors. Id; Payson Dep. 8:11–12. 

Although she identifies as a children’s librarian first, Ms. Weeks has expressed interest in 

future employment in library administration. Weeks Dep. 9:9–12. The Library Director Ms. 

Payson testified that although the Assistant Library Director, a former radio personality, received 

a promotion from the adult section, every other Library Director including herself has been 

promoted from the children’s department. Payson Dep. 3:2–16. Ms. Payson further testified that 

the library likes to hire candidates into administrative positions that they know to be good with 

public relations and who can promote the library. Payson Dep. 3:12–13. The most recent former 

director went on to direct the Sunnydale Public School system’s libraries. Payson Dep. 4:13–18. 

Outside of her employment as a librarian, Ms. Weeks is also an avid golfer. Payson Dep. 

8:21–9:1. She took up the practice on the recommendation of her doctor while in high school to 

minimize stress and reduce her Tourette symptoms. Weeks Dep. 12:11–22. She went on to play 

at a collegiate level, and write a book titled, Teeing up with Tourette. Id; Weeks Dep. 3:11–17. 

Prior to her reassignment, Ms. Weeks played in an evening golf league during the weekdays and 

frequently spent time at the golf course. Weeks Dep. 11:20–12:9. Ms. Weeks’ passion for golf is 

well known at the Sunnydale Public Library and to her supervisor Ms. Payson. Payson Dep. 

8:21–9:5. Ms. Weeks testified further that Ms. Payson knew of the golf league that she played in. 

Weeks Dep. 12:7–8. Due to her schedule change, Ms. Weeks could no longer arrive at the golf 

course on time to participate in the evening golf league. Weeks Dep. 11:20–12:9. There are no 

other golf leagues in Sunnydale that she could join because none permit women to participate. 

Weeks Dep. 12:18–19. 
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SUMMARY JUDGMENT STANDARD  

A motion for summary judgment is properly granted only when there is no genuine issue 

of material fact and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 

56(a). The moving party must show, citing to evidence on the record or to the lack thereof, that 

no genuine dispute of material fact exists. Id; Fed. R. Civ. P. 56(c)(1). Conversely, the 

nonmoving party must only come forward with evidence on the record from which a reasonable 

factfinder could return a verdict for the nonmoving party. Id; Anderson v. Liberty Lobby, Inc., 

477 U.S. 242, 248 (1986). Affidavits based on personal knowledge and experience are sufficient 

at the summary judgment stage to establish whether a genuine dispute of material fact exists. 

Fed. R. Civ. P. 56(c)(4). And all reasonable inferences are to be drawn in the light most 

favorable to the nonmoving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). 

ARGUMENT 

The plaintiff, Ms. Estela Weeks, respectfully requests the motion for summary judgment 

be denied. A claim of retaliation under the ADA, 42 U.S.C. § 12203(a), requires a plaintiff to 

show (1) they engaged in statutorily protected activity; (2) they suffered a materially adverse 

employment action; and (3) that there is a causal connection between the two. Koty v. DuPage 

Cty., 900 F.3d 515, 516 (7th Cir. 2018). Retaliation claims under the ADA and Title VII share 

the same enforcement framework. Elzeftawy v. Pernix Grp., Inc., 477 F. Supp. 3d 734, 766 (N.D. 

Ill. 2020). The defendant concedes that Ms. Weeks engaged in protected activity when she filed a 

claim with the EEOC, and that the motion for summary judgment pertains only to the materially 

adverse element. 

To establish the materially adverse element, a plaintiff must show that the challenged 

action would dissuade a reasonable employee from making or supporting a charge of 
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discrimination. Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006). The 

reasonableness consideration is objective; however, the significance of any given act of 

retaliation depends on the circumstances of the case. Id. Evidence of retaliatory actions may be 

considered individually or taken cumulatively. Koty, 900 F.3d at 521.  

There is sufficient evidence on the record to show a genuine dispute of fact that Ms. 

Weeks suffered a materially adverse employment action and thus deny the motion for summary 

judgment. Taken individually, there is a genuine dispute of fact that Ms. Weeks suffered 

subsequent changes in her career prospects, schedule, and duties resulting from her 

reassignment. Or, taking the circumstances cumulatively, there is a genuine dispute of fact that 

the full scope of harm Ms. Weeks suffered because of her reassignment might dissuade a 

reasonable person. 

I. Taken individually, there is a genuine dispute of material fact that the 

circumstances of the reassignment are materially adverse. 

 

A reassignment may be materially adverse—dissuading a reasonable employee from 

bringing or supporting a charge of discrimination—despite no change to terms of employment. 

Koty, 900 F.3d at 520. Courts have recognized this where an employer’s action represents a 

significant alteration to an employee’s career prospects, schedule, duties, pay, or position of 

prestige. Id. 

 As set forth below, Ms. Weeks has shown sufficient evidence, on several discrete issues, 

that courts have found could dissuade reasonable persons from supporting a charge of 

discrimination. Conceding that her pay and title remain unchanged, this request establishes that 

the reassignment altered Ms. Weeks’ career prospects, schedule, and duties sufficient to show a 

genuine dispute of fact on the materially adverse element. 
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A. There is a genuine dispute Ms. Weeks suffered a materially adverse 

action because her reassignment diminished her career prospects and 

deprived her the building blocks for promotion.  
 

A reassignment can constitute an adverse employment action if it (1) diminishes an 

employee’s career prospects by preventing them from using skills in which they are trained or 

experienced or (2) deprives them of the building blocks for promotion. Herrnreiter v. Chicago 

Housing Authority, 315 F.3d 742, 744 (7th Cir. 2002); Bryson v. Chicago State University, 96 

F.3d 912, 917 (7th Cir. 1996). 

An employee whose reassignment removes indicia of status relevant to promotion can 

show a genuine dispute they suffered an adverse employment action. Bryson 96 F.3d at 917. In 

Bryson the plaintiff’s employer relieved them of nominal in-house titles and prestigious 

committee work; however, her position remained the same. Id. at 913. The court acknowledged 

that committee assignments may prepare an employee for promotion and that the responsibility 

of such prestigious assignments communicates promotional value within and beyond the 

organization. Id. at 917. The court reasoned that denying the building blocks for promotion is as 

serious as depriving someone of the job itself. Id. Therefore, the court held that because the 

plaintiff’s employer removed her from prestigious committee responsibilities, there was a 

genuine issue of material fact that the deprivation constituted a materially adverse action. Id. 

First, the defendant fundamentally prevented Ms. Weeks from utilizing her skills and 

experience and, thereby, diminished her career prospects upon her reassignment. Since pursuing 

her Master of Library Sciences, where she focused her study in children’s services, Ms. Weeks 

has been dedicated to working with children. She worked for three years at the Fort Wayne 

Library as a children’s librarian doing reference and acquisitions where she developed new and 

existing programs and fostered relationships with the children. She continued this same work at 
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the Sunnydale Public Library, utilizing her skills and experience until her reassignment. 

Although Ms. Weeks engages in programming in her new role and sixty percent of her 

employment duties remain in the children’s department doing cataloguing and acquisitions, the 

only programming she now oversees are sparsely attended adult literacy courses, book clubs, and 

the occasional author readings. Ms. Weeks does not have training nor experience facilitating 

adult programming. At most, her experience on the “main side” of the library meant helping a 

child’s parent find their own book. By moving Ms. Weeks to the adult section of the library and 

precluding her from engaging in children’s programming Ms. Weeks can no longer utilize her 

unique skill set to effectively advance her career. 

Therefore, the defendant has prevented Ms. Weeks from using her skills, both from 

training and experience. And in doing so, the defendant has diminished Ms. Weeks’ career 

prospects. Accordingly, there is sufficient evidence on the record to show a genuine dispute that 

Ms. Weeks suffered a materially adverse employment action. 

Next, there is also sufficient evidence on the record to show that the reassignment 

deprives Ms. Weeks of the building blocks for promotion. Here, like the plaintiff in Bryson who 

held prestigious committee positions that communicated promotional value, Ms. Weeks held the 

prestigious position of overseeing children’s programming prior to her reassignment. The 

children’s programming at the library is adored by the community and even has a waiting list. 

Furthermore, every Library Director over the last two decades has been promoted from the 

department, the most recent of which even went on to direct the Sunnydale Public School 

system’s libraries. Thus, it is reasonable to infer that a position in the children’s department 

communicates a level of promotional value both inside the administration and beyond. As such, 

by reassigning Ms. Weeks and removing her from overseeing children’s programming, the 
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defendant removed indicia of status relevant to promotion and deprived her of the building 

blocks therein. Consequently, there is a genuine dispute that Ms. Weeks suffered a materially 

adverse employment action.  

Furthermore, unlike the Assistant Library Director, a former radio personality who was 

promoted from the adult section, Ms. Weeks’ career prospects remain diminished within the 

organization. Here, the defendant acknowledged that they promote employees who they know 

will be excellent with public relations—that get out and promote the library. Although Ms. 

Weeks’ new position entails doing program work with the public, she is responsible only for the 

sparsely attended adult programs. By precluding Ms. Weeks from engaging in children’s 

programming that has a robust community presence and relegating her to adult programming, the 

defendant has deprived her of the platform to excel in public relations and promote the library. 

Doing so deprives Ms. Weeks of another essential building block for promotion within their 

organization. 

Therefore, because the defendant deprived Ms. Weeks of certain building blocks for 

promotion and diminished her career prospects upon her reassignment, there is sufficient 

evidence on the record to show a genuine dispute that Ms. Weeks suffered a materially adverse 

employment action. 

B. There is a genuine dispute Ms. Weeks suffered a materially adverse 

action because the defendant particularly harmed her unique 

circumstances by changing her schedule.  

 

A reassignment’s corresponding schedule change can constitute materially adverse 

employment action if it is particularly harmful to the employee. Koty, 900 F.3d at 521. An action 

is particularly harmful if, considering an employee’s unique circumstances, the action represents 
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a significant loss to the employee and the employer knows of the employee’s unique 

circumstance. Washington v. Ill. Dep’t. of Revenue, 420 F.3d 658, 663 (7th Cir. 2005). 

An employee whose unique circumstances, that the employer knows of, are particularly 

harmed by a marginal schedule change can show a genuine dispute that they suffered materially 

adverse employment action. Washington, 420 F.3d at 658. In Washington, the plaintiff worked 7 

a.m. to 3 p.m. for sixteen years. Id. at 659. This schedule allowed the plaintiff to care for her son 

with Down syndrome, a unique circumstance known to the employer. Id. at 662. After filing a 

charge for discrimination, the plaintiff’s employer reassigned her to a position that required her 

to work 9 a.m. to 5 p.m. Id. at 659. The court held that, although these circumstances would not 

be materially adverse to the ordinary employee, there was a genuine dispute of fact due to the 

significant loss the plaintiff suffered as result of her unique circumstances and because the 

employer knew the circumstance. Id. at 662. 

First, Ms. Weeks maintained a unique circumstance and suffered a significant loss therein 

when the defendant changed her schedule. Here, like the plaintiff’s schedule change in 

Washington, Ms. Weeks suffered only a marginal schedule change, insufficient to constitute a 

materially adverse action to an ordinary employee. However, like the plaintiff whose schedule 

allowed her to care for her son in Washington, Ms. Weeks’ schedule prior to reassignment 

allowed her to participate in a golf league—an activity that represents for Ms. Weeks a great 

passion and a therapeutic exercise that eases symptoms of Tourette. In fact, she began golfing 

while in high school on a doctor’s recommendation to alleviate stress and thereby mitigate her 

Tourette symptoms. It has since become such a part of Ms. Weeks’ life that she competed at a 

collegiate level and even wrote a book of short stories called Teeing up with Tourette. Although 

Ms. Weeks does not equate her participation in a golf league to the difficulties of raising a child 
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with Down syndrome, the Court has acknowledged that such a specific situation is not requisite, 

only that context matters. Burlington, 548 U.S. at 69. Here, considering the scope of Ms. Weeks’ 

lifelong relationship with golf, it is reasonable to infer that for her golf is not an ordinary, run-of-

the-mill hobby. It is a significant, if not integral, part of her life and has been for many years. 

Therefore, it represents a unique circumstance upon which Ms. Weeks suffered significant loss. 

Next, Ms. Weeks suffered significant loss considering her unique circumstances when 

her schedule change prevented her from participating in the evening golf league. Here, Ms. 

Weeks’ schedule changed only from 9 a.m. to 5 p.m. to 10 a.m. to 6 p.m.. However, Ms. Weeks’ 

golf league begins at the local course no later than 6 p.m. Furthermore, there are no other golf 

leagues in Sunnydale that she could join. Therefore, when her schedule changed, even just 

marginally, Ms. Weeks could not participate in her golf league—a deeply meaningful and even 

therapeutic activity. As such, Ms. Weeks suffered a significant loss.  

Lastly, there is sufficient evidence on the record to show that the defendant knew of Ms. 

Weeks’ unique circumstances. Her employer, Ms. Payson, testified that she has known Ms. 

Weeks as an avid golfer throughout her employment. Ms. Weeks further testified that Ms. 

Payson knew of her passion for golf and of her participation in this league. Therefore, at this 

stage of litigation, drawing all reasonable inferences in favor of the non-moving party, the 

evidence shows that Ms. Payson knew, at least to an extent, of Ms. Weeks’s unique 

circumstances.  

Therefore, the evidence shows that Ms. Weeks’ relationship to golf is a unique 

circumstance, that she suffered a significant loss when her schedule change prevented her 

participation and access to the activity, and that the defendant knew of the circumstances. 

Consequently, the defendant particularly harmed Ms. Weeks by changing her schedule. 
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Accordingly, there is sufficient evidence on the record to show that there is a genuine dispute of 

material fact that Ms. Weeks suffered a materially adverse employment action.  

C. There is a genuine dispute Ms. Weeks suffered a materially adverse 

action because the defendant relegated her to objectively less-desirable 

duties upon reassignment.  

 

A reassignment that does not alter duties but requires an employee to perform objectively 

less-desirable tasks can establish a material adverse employment action. Lucero v. Nettle Creek 

School Corporation, 566 F.3d 720, 729 (7th Cir. 2009); see also Burlington, 548 U.S. at 2417 

(holding, among other things, employee relegated only to duties more arduous and dirtier to 

show dispute of materially adverse action because duties were objectively less desirable). 

An employee who is reassigned cannot establish materially adverse action where the 

duties were nominally distinguishable. Lucero, 566 F.3d at 729. The plaintiff’s employer in 

Lucero reassigned her from teaching 12th grade English to 7th grade English. Id. at 728. Upon 

reassignment she taught the same academic subject, in the same building, and under the same 

conditions. Id. at 729. The court reasoned the reassignment did not involve objectively less-

desirable duties. Id. Therefore, the court held the reassignment did not present a genuine dispute 

of fact on the materially adverse element. Id. at 733. 

Although the defendant may claim that Ms. Weeks’ reassignment represented only 

nominal changes in duties that were within the scope of her employment, there is sufficient 

evidence on the record to establish that the duties were objectively less desirable. Like the 

plaintiff in Lucero whose employer reassigned her from the 12th grade to the 7th grade, the 

defendant reassigned Ms. Weeks from the children’s department to the adult section of the 

library. Ms. Weeks concedes that she continues to work in the same building, under the same 

title, and that some of her duties remain the same. 
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Here, however, the defendant relegated Ms. Weeks to less-desirable duties, especially in 

light of her previous duties. Unlike the plaintiff in Lucero who continued to teach the same 

academic subject, the subject and conditions of Ms. Weeks’ duties changed in substance to 

objectively less-desirable tasks upon her reassignment. Ms. Weeks’ duties while curating 

children’s programming included overseeing story hour and after-school programming such as a 

Harry Potter scavenger hunt and an immersive American Girl series. Work that Ms. Weeks was 

both skilled in and passionate about. Since then, Ms. Weeks has been responsible for adult 

programming, including sparsely attended adult literacy courses, book clubs, and occasional 

author readings. These kinds of programs are distinctly different, both in terms of subject matter 

and what is required of an employee to carry them out. Furthermore, the duties that Ms. Weeks 

retains in the children’s department are relegated only to cataloguing and acquisitions. These 

duties are mere technical services devoid of any actual work with children that Ms. Weeks is 

passionate about. Additionally, these tasks account for sixty of her total employment duties. 

These duties that Ms. Weeks has been relegated to, although within her job description, are 

different in subject and condition, and are more menial and arduous tasks when compared to the 

professionally fulfilling duties she maintained prior to reassignment.  

As such, Ms. Weeks’s relegation of duties upon reassignment would be objectively less 

desirable to another reasonable and similarly situated children’s librarian. Therefore, there is a 

genuine dispute of fact that the change in duties resulting from Ms. Weeks’s reassignment 

constituted a materially adverse employment action. 

II. Taken cumulatively, there is a genuine dispute of material fact that the 

reassignment would dissuade a reasonable person.  

 

If the aforementioned considerations cannot individually establish a genuine dispute on 

the materially adverse element, taken cumulatively they do. The court in Koty encourages 
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circumstances be considered in their entirety. Koty, 900 F.3d at 521. What is considered adverse 

depends on the circumstances of each case and evidence of such action may be considered 

individually or taken cumulatively. Id. 

Here, considering the scope of the circumstances, there is sufficient evidence on the 

record to show a genuine dispute that Ms. Weeks suffered a materially adverse employment 

action. Ms. Weeks has been suffering aggravated Tourette symptoms since her divorce three 

years ago. She has also been unable to attend behavior modification therapy as often as necessary 

to relieve her symptoms. She did, however, have a career as a children’s librarian which she 

loved and a golf league she was passionate about. All things considered, a reasonable person in a 

similar position would almost certainly be dissuaded from action knowing that their career would 

be derailed in form and substance at such a difficult time in their life. And here, that is precisely 

what happened, even so far as to potentially reduce Ms. Weeks’ likelihood of promotion and 

preclude her from taking part in a beloved, therapeutic activity.  

Therefore, there is sufficient evidence on the record to show that the circumstances, taken 

cumulatively, show a genuine dispute of material fact that Ms. Weeks’ reassignment constituted 

a materially adverse employment action.  

REQUEST FOR RELIEF 

For the above-stated reasons, the plaintiff respectfully requests the court deny the motion 

for summary judgment and submit the issue to a jury. 

 

Submitted April 25, 2022,  
 
Owen Jackson 

Mitchell Hamline School of Law 
J.D. Candidate | Class of 2024 

Cell: XXX-XXX-XXXX 
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June 12, 2023 
 
The Honorable Jamar K. Walker 
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Kesselman and Professors Emily Hammond and Roger Trangsrud. Thank you for your consideration. 
 
Respectfully, 
 
Emma Janson 
 
Emma L. Janson 
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June 16, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Dear Judge Walker:

I write to recommend Emma Janson as an outstanding candidate for a clerkship with your Honor.

I know Emma well. She was my student last spring in my Remedies course. This is a small class [about 30 students] which
attracts some of the brightest students at the law school who have an interest in civil litigation and clerking. The class focuses on
injunctions, damages, restitution, and contempt issues. She earned one of the highest grades I gave in the class. This was no
surprise because she has received outstanding grades in almost all her classes on her way to becoming a George Washington
Scholar.

Whenever I called on Emma in class she always gave sophisticated and thoughtful answers. She is an unusually hard working
and gifted student. Her writing and research skills earned her a position on our reknowned Federal Circuit Journal as Senior
Articles Editor. Most significantly, however, she demonstrated her exceptional research and writing skills by winning the title of
best brief writer in our most prestigious moot court competition – the Van Vleck competition.
If Emma joins your chambers, she will be one of the most well-prepared clerks you have ever hired. You can be sure she will hit
the ground running on the first day of her clerkship.

If you have any questions for me about Emma, please call me [202-994-6182] or send an email [rtrang@law.gwu.edu]. Best
regards.

Very truly yours,

Roger H. Trangsrud
James F. Humphreys Professor of Civil Procedure and Complex Litigation

Roger Trangsrud - rtrang@law.gwu.edu - (703) 534-3119
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The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Dear Judge Walker:

I am writing to express my strongest support of Emma Janson’s application for a clerkship.

Emma arrived at GW as a transfer student in the Fall of 2022; I highlight this point because she transferred to a much larger,
more rigorous law school and promptly demonstrated that she has what it takes to shine anywhere. As a student in my
Administrative Law course that fall, Emma stood out for her scholarly acuity and sincere engagement with the material. Her A in
the course speaks for itself—as does her remarkable overall record this past year, which includes Best Brief in the school’s
premier constitutional law moot court competition.

Indeed, Emma’s writing and research capabilities are among the strongest of her class. I had the pleasure of meeting with her
several times as she worked on her journal note, and I remain incredibly impressed with her oral legal communication skills (she
was able to quickly bring me up to speed in her work), her discernment of implications beyond her immediate topic, and her
sophisticated ability to draw analogies and distinctions associated with other related areas of law. From Emma, you can expect a
clerk who can talk through a matter with you (she will come thoroughly prepared), research with aptitude and thoughtfulness, and
write cogently and with conviction. Along the way, I predict that you would enjoy every moment of working with her, as she
delights in the law even while looking for ways it could be more just.

From this letter, I hope you can see that I hold Emma in my highest regard. I would be delighted to answer any questions you
might have.

Sincerely yours,

Emily Hammond
Vice Provost for Faculty Affairs
Professor of Law
202-994-6024
emilyhammond@law.gwu.edu

Hammond Emily - emilyhammond@law.gwu.edu



OSCAR / Janson, Emma (The George Washington University Law School)

Emma L. Janson 3592

June 12, 2023

The Honorable Jamar Walker
Walter E. Hoffman United States Courthouse
600 Granby Street
Norfolk, VA 23510-1915

Dear Judge Walker:

I am writing to enthusiastically and without reservation recommend Emma Janson for a law clerk position in your chambers. I am
pleased to give Emma my absolute highest recommendation. As an experienced attorney, I have rarely seen someone with
Emma’s remarkable skills and talents. I am confident that she will be a true asset to your chambers.

Emma has worked at our law firm for approximately two years. Emma started as a legal assistant and, after she started law
school, transitioned to become an outstanding law student extern. Our firm specializes in antitrust and complex business litigation,
and we routinely litigate in federal district and appellate courts. My colleagues and I have “big firm” experience and we have
worked with many legal professionals over the years. I can state unequivocally that, even before starting law school, Emma
demonstrated more talent than any legal assistant I ever had the pleasure of working with. I have never worked with someone
with her innate ability to review complex antitrust case dockets, quickly locate and synthesize the key filings and rulings, and
provide succinct and accurate summaries.

As a law student extern, Emma continued to excel at our firm due to her tremendous facility for research and analysis. Emma has
consistently demonstrated a deep understanding of the key issues in cases and time and again has proved invaluable as a
member of our team. Part of what sets Emma apart is her tremendous initiative. Whenever she has been asked to work on a
project, she always goes above and beyond and makes certain that all aspects of the project are fulfilled – often without an
attorney specifically asking her to do it. I make these observations about Emma not only as a practitioner but also as an
experienced adjunct professor of antitrust law at Loyola Law School in Los Angeles, where I have had the benefit of evaluating
law students over many years.

In addition to her legal talents, Emma is an absolute pleasure to work with. She is the consummate team player and has
demonstrated a collegiality that has made her an integral part of our firm in a very short period of time. While she is currently
spending this summer working for administrative law judges within the U.S. Department of Labor, we are all looking forward to
Emma coming back to extern for our firm again in the Fall. Because of Emma’s exceptional talents, I can say without hesitation
that I would hire her as a full-time attorney once she completes her law school studies.

Again, I give Emma my highest recommendation. I truly believe that she will be an asset to your chambers. I would be very
pleased to discuss her application at any time.

Respectfully,

David W. Kesselman

David Kesselman - dkesselman@kbslaw.com - (310) 307-4555
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1 Lilyanne Ohanesian, Protecting Uncle Sam’s Whistleblowers: All-Circuit Review of WPA Appeals, 22 FED. CIR. B. 
J. 615, 618-19 (2012-13). 
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I. Introduction 

 Whistleblower protections for federal government employees were first codified in the 

Civil Service Reform Act of 1978 (“CSRA”).2 It soon became apparent that the CSRA’s 

protections had not materially improved outcomes for whistleblowers, largely due to excessively 

narrow interpretation by the United States Court of Appeals for the Federal Circuit, which had 

exclusive jurisdiction over whistleblower reprisal claims.3 In response, Congress enacted the 

Whistleblower Protection Act of 1989 (“WPA”),4 but the Federal Circuit continued its “steady 

attack”5 on whistleblower protections,6 prompting several rounds of further statutory 

amendments.7  

Vocal factions in Congress have consistently advocated for ending the Federal Circuit’s 

exclusive jurisdiction over whistleblower reprisal claims and permitting judicial review by all of 

the federal circuit courts.8 In 2012, Congress created a two-year pilot program during which all 

of the circuit courts had jurisdiction over whistleblower appeals;9 the program’s duration was 

later extended to five years,10 then ultimately made permanent by the All Circuit Review Act 

 
2 See Civil Service Reform Act of 1978, Pub. L. 95-454, § 101, 92 Stat. 1111, 1114-17. 
 
3 See generally Ohanesian, supra note 1, at 617-19; Thomas M. Devine, The Whistleblower Protection Act of 1989: 
Foundation for the Modern Law of Employment Dissent, 51 ADMIN. L. REV. 531, 532-34 (1999). 
 
4 See Whistleblower Protection Act of 1989, Pub. L. 101-12, 103 Stat. 16. 
 
5 H.R. REP. NO. 103-769 (1994). 
 
6 See generally Gil Landau, Is It Safe to Speak Up Now? Evaluating the Expansion of Whistleblower Protection Act 
Jurisdiction, 36 J. NAT’L ASS’N L. JUD. 469, 475-79 (2016). 
 
7 See id. at 475-76, 479-80. 
 
8 See Landau, supra note 6, at 476. 
 
9 See Whistleblower Protection Enhancement Act of 2012, Pub. L. 112-199, § 108, 126 Stat. 1465, 1469. 
 
10 See All Circuit Review Extension Act, Pub. L. 113-170, § 2, 128 Stat. 1894, 1894 (2014). 
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(“ACRA”).11 Although all-circuit review has finally been implemented,12 the circuit courts have 

generally been hesitant to disrupt decades of Federal Circuit jurisprudence by adopting more 

whistleblower-friendly doctrines.13 

 Part II of this Note traces the history of federal employee whistleblower protections, 

culminating in the enactment of the ACRA. Part III surveys the whistleblower reprisal cases 

taken up by the regional circuit courts following the enactment of the ACRA, noting that they 

have largely refused to depart from longstanding Federal Circuit precedents. Part IV analyzes the 

whistleblower reprisal cases taken up by the Federal Circuit itself following the enactment of the 

ACRA. 

II. History of the All Circuit Review Act 

A. Civil Service Reform Act of 1978 

 The CSRA was a sweeping effort to “provide the people of the United States with a 

competent, honest, and productive [f]ederal work force…and to improve the quality of public 

service” by revamping the rules governing federal personnel practices.14 It defined eleven 

categories of “prohibited personnel practices” in federal agencies,15 empowering the Office of 

Special Counsel (“OSC”) to investigate prohibited practices and the Merit Systems Protection 

Board (“MSPB”) to adjudicate personnel disputes.16  

 
11 See All Circuit Review Act, Pub. L. 115-195, § 2, 132 Stat. 1510, 1510 (2018). 
 
12 See id. 
 
13 See infra parts III.B.-III.I. 
 
14 Civil Service Reform Act of 1978, Pub. L. 95-454, § 3, 92 Stat. at 1112. 
 
15 See Pub. L. 95-454, § 101, 92 Stat. at 1114-17. 
 
16 See Pub. L. 95-454, § 202, 92 Stat. at 1122-30. Judicial review of MSPB decisions was originally to be sought in 
the Court of Claims. See id. at 1143. The Court of Claims was eventually subsumed by the newly created Federal 
Circuit. See generally Paul R. Gugliuzza, Rethinking Federal Circuit Jurisdiction, 100 GEO. L.J. 1437, 1459-60 
(2012). 
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Congress recognized the crucial function of whistleblowers, noting that “[p]rotecting 

employees who disclose government illegality, waste, and corruption is a major step toward a 

more effective civil service…it is not difficult to conceal wrongdoing provided that no one 

summons the courage to disclose the truth.”17 The CSRA’s whistleblower provisions provided 

that “[e]mployees should be protected against reprisal for the lawful disclosure of information 

which the employees reasonably believe evidences – (A) a violation of any law, rule, or 

regulation, or (B) mismanagement, a gross waste of funds, an abuse of authority, or a substantial 

and specific danger to public health or safety,”18 making it a prohibited practice to “take or fail to 

take” any personnel action as reprisal for such a disclosure.19 

 The insufficiency of the CSRA’s whistleblower protections soon became apparent, 

primarily because of Congress’s failure to create a widely available independent right of action.20 

Whistleblowers could only pursue their own claims before MSPB if they had suffered demotion 

or disciplinary action greater than a two-week suspension, while those subject to reprisal in the 

form of reassignment, reprimand, or other less severe discipline had to wait for OSC to initiate 

proceedings on their behalf.21 If OSC declined to take action, the latter group was left without a 

remedy.22  

 
17 S. REP. NO. 95-969, at 8 (1978).  
 
18 Such disclosures are called “protected disclosures.” Pub. L. 95-454, § 101, 92 Stat. at 1114. 
 
19 Id. at 1116. 
 
20 See Devine, supra note 3, at 534. 
 
21 See id. at 534, 540. 
 
22 See id. 
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This insufficiency was exacerbated by OSC’s and MSPB’s perceived hostility to 

whistleblowers.23 OSC did not initiate a single whistleblower reprisal proceeding after 1979,24 

and MSPB ruled in whistleblowers’ favor on the merits in only four out of more than two 

thousand decisions between 1979 and 1989.25 During that ten-year period, whistleblowers’ fear 

of reprisal nearly doubled, and employees who declined to speak out about misconduct cited fear 

of reprisal as the greatest impediment to whistleblowing.26 MSPB made clear that its primary 

goal was to prevent federal employees’ use of whistleblower protections as a weapon against 

legitimate personnel actions, declaring that the CSRA “should not be construed as protecting an 

employee who is otherwise engaged in misconduct, or who is incompetent, from appropriate 

disciplinary action.”27 Therefore, MSPB would only find in a whistleblower’s favor where it 

found that reprisal was the “motivating factor” or “real reason” for the personnel action at 

issue.28  

 
23 See id. at 534; Ohanesian, supra note 1, at 618. 
 
24 See Ohanesian, supra note 1, at 618. Rather than investigate and prosecute reprisal claims, OSC instructed agency 
management in how to terminate whistleblowers without incurring liability, often putting whistleblowers at risk by 
disclosing the contents of their allegations to their employers. See id. at 618-19; Devine, supra note 3, at 534. 
 
25 See Devine, supra note 3, at 534. All four of the cases were decided on the basis that the employers had failed to 
establish that they would have taken the same adverse action absent the claimants’ whistleblowing conduct. See 
Anderson v. Dep’t of Agric., 9 M.S.P.R. 536, 538-39 (1982); Plaskett v. Dep’t of Health & Hum. Servs., 10 
M.S.P.R. 289, 291-92 (1982); Spadaro v. Dep’t of Interior, 18 M.S.P.R. 462, 463-67 (1983); Sowers v. Dep’t of 
Agric., 24 M.S.P.R. 492, 493-96 (1984). 
 
26 See Devine, supra note 3, at 533 (citing MSPB: Office of Merit Systems Review and Studies, Blowing the Whistle 
in the Federal Government: A Comparative Analysis of 1980 and 1983 Survey Findings, 31, 34 (1984)). 
 
27 Gerlach v. Fed. Trade Comm’n, 9 M.S.P.R. 268, 274 (1981). MSPB further explained that if an employee “has 
had several years of inadequate performance…[or] has engaged in action which would constitute dismissal for 
cause, the fact that the employee ‘blows the whistle’ on his agency after the agency has begun to initiate disciplinary 
action…will not protect the employee against such disciplinary action.” Id. MSPB did not cite any examples of 
federal employees engaging in the described behavior. See id. 
 
28 Id. 
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B. Whistleblower Protection Act of 1989 

 The failures of the CSRA, compounded by several Federal Circuit decisions narrowing 

its scope,29 motivated Congress to take a more expansive approach via the 1989 enactment of the 

Whistleblower Protection Act.30 Recognizing that its “well-intentioned efforts to protect 

whistleblowers [had] thus far had little effect,”31 Congress sought to “strengthen and improve 

protection for the rights of [f]ederal employees, to prevent reprisals, and to help eliminate 

wrongdoing within the [g]overnment.”32 The WPA contained several procedural and substantive 

improvements on the CSRA to address the various grievances that had arisen in its 

enforcement.33  

Congress first admonished OSC that its primary role was “to protect employees, 

especially whistleblowers, from prohibited personnel practices” because employee protection 

“remain[ed] the paramount consideration.”34 The WPA reduced OSC’s power over 

whistleblowers’ claims by expanding the availability of an independent cause of action; any 

whistleblower who alleged reprisal was given the right to file a claim with MSPB rather than 

waiting for OSC to take up their case.35 

 
29 See H.R. REP. NO. 100-274 (1987); S. REP. NO. 100-413 (1988). 
 
30 Whistleblower Protection Act of 1989, Pub. L. 101-12, 103 Stat. 16. 
 
31 S. REP. NO. 100-413 (1988). 
 
32 Pub. L. 101-12, § 2, 103 Stat. at 16. 
 
33 See id. 
 
34 Id. 
 
35 See Pub. L. 101-12, § 3, 103 Stat. at 29-30. “Under current law, there are a number of situations for which an 
alleged whistleblower’s only route of appeal is the OSC; this provision is intended to allow whistleblowers who 
suffer reprisal the further right of appeal to the MSPB.” S. REP. NO. 100-413 (1988). However, OSC still served an 
important gatekeeping function: Whistleblowers had to initially file their complaints with OSC and could only seek 
MSPB review if OSC issued adverse decisions or failed to act within 120 days. See Pub. L. 101-12, § 3, 103 Stat. at 
29. 
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The WPA also expanded the definition of prohibited personnel practices and clarified the 

scope of protected disclosures. The CSRA only prohibited reprisal in the form of formal 

personnel actions; the WPA expanded this prohibition to include threats of adverse action,36 as 

Congress recognized that harassment and threats also tended to severely chill whistleblowing 

conduct.37 While the CSRA had protected the making of “a disclosure” of government 

wrongdoing or mismanagement,38 the WPA extended the same protection to “any disclosure” of 

the same.39 This small but significant change was intended to overturn two Federal Circuit 

decisions40: Fiorillo v. Department of Justice41 and Stanek v. Department of Transportation.42 

In Fiorillo, the Federal Circuit had imposed new burdensome and multi-layered tests for 

assessing whether a whistleblower had made a protected disclosure.43 One of these was a First 

Amendment balancing test,44 because the court reasoned that disclosures could only receive 

CSRA protection if they also merited free speech protection.45 The prescribed test weighed the 

 
36 Compare Civil Service Reform Act of 1978, Pub. L. 95-454, § 101, 92 Stat. 1111, 1114-15, with Pub. L. 101-12, 
§ 4, 103 Stat. at 32. 
 
37 See 135 CONG. REC. 5035 (1989) (Joint Explanatory Statement, S. 2784). 
 
38 Pub. L. 95-454, § 101, 92 Stat. at 1116 (emphasis added). 
 
39 Pub. L. 101-12, § 4, 103 Stat. at 32 (emphasis added). 
 
40 See S. REP. NO. 100-413 (1988). 
 
41 795 F.2d 1544 (Fed. Cir. 1986). 
 
42 805 F.2d 1572 (Fed. Cir. 1986). 
 
43 The disclosure at issue was made by a corrections officer regarding improper conduct by staff at the prison where 
he worked. See Fiorillo, 795 F.2d at 1550. 
 
44 Government employees generally may pursue a claim that an adverse employment action inhibits their First 
Amendment rights. See, e.g., Connick v. Myers, 461 U.S. 138 (1983). In Fiorillo, the Federal Circuit declared that 
the whistleblower protections afforded by the CSRA and the speech protections afforded by the First Amendment 
“have been considered coextensive rights” in the context of adverse employment actions against government 
employees. Fiorillo, 795 F.2d at 1549. 
 
45 See Fiorillo, 795 F. 2d at 1549-50. 


